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PART I 

THE SaENCE OF JURISPRUDENCE 





PHAPTBR I 


NATURE AND SCOPE OF JURISPRUDENCE 
‘Jurispradence’ defined 

The term Junsprndenco is nsed m three distinct senses— 

As being I the beienee of Jkiie, II the Science of Ciiil Law 
and III Theoretical or Analjtical Jurisprudence 

I Juriipnidence as the Seteticc of LAW — 

In the icidest of its meanings, the term ‘Jnnsprndeacc* ^ 
means f/ie science of loie, using the term ’fair’ in that lague 
and general sense, in ayhichit_inelod e3 all sp ecies _pf_ohhggtfj'3/ 
rule? Jurisprudence in this sense, there 

are at least three diMsions — 

1 JumprMden« — Thisisthcsicence of cntl law. 

i c theJmiuiLthUand Its purpose^togivciftf.omplete_an^^ jrhat u n 
6 > ste matic ^ a ccount pt the princi ples which aro receive d and Jurtspmd 
administ e red^ olJhe^staU ~ ^ ^ Ap 

2 International Jurisprudence — This is the science of 

tn/cnia^ronanaw oi the e/ wntiOM? Just os the conduct of 
the subjects of a single state is governed by the cu if law,’ so 
international law regulates the conduct of sfafes thems eh es m 
their rlati ons to wards. ^aehj^ther, ' ’ 

3 A’afiirflf Jurisprudence —This IS the science of the law 

ot nature Bj this is meant the princ iple s of natnra l jnstice 
“justly as i t 13, in itself , in deed and i« fnilA, as contiasted’with 
those more or less imperfect and disto rted images of it which 
may be seen in civil and international law i i \ 

II Jurispradence as the Science of CIVIL Law — ^ 

In a second and narroicer sense, jurispradence instead 
of including the abo\e three divisions is limited to civil 
jurisprudence It is the science of Citii Law 
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The following are the topics with which a hook of ethical Junepmdence 
may deal — * ? v i ^ 

1 The cofaception of justice 


2 The relation between law and jnstiee 

3 The manner m which law fulfils Its purpose of maintaining justice 

^ 4 The distinction If any between the ephere of justice as the subject 

matter of law and those other branches of right which pertain to 
morals exclusively 

1 1 . 

5 The ethical significance and validity of those legal ideas and 
principles which are so fundamental in their nature as to bo the proper 
, jubjiect matter of analytical jariaprudence 

■1 Purpose of Jurisprudence ^ 

, It is essential fora lawyer in his practical srork to have a knowledge of 
' Jurisprudence, the aim of which is to formulate the fundamental principles 
^ which are adopted by society to adjust the relat ion s bet ween jnan and. min,^ 
^ because a knowledge of the general ideas and principles lying at the root of 
all rules of law which Jarisprudanoe Imparts, serves (i) to tram the mind 
into legal ways of thought, and (it) affords a key to the solution of many 
provisions of oivil law which would otherwise appear to bo smgnlar and 
unaceotin table 


'Without such knowledge, no lawyer, however practically eminent, pan 
really ^ensure th e meanin g qfjho assumptions upon which bis subject rest^ 
been aptly said that Jurisprudence Is the eye^o^he law and this 
1 statement may behest lUnstrnted by stating iuebort the mam uses of Jur is _ 
3 prudence They are— 

^ (i) A study of those fundamental pnnciples which are common to all systems 

of law is of great advantage in the study of a particular system of law 

il (ii) For the practical work of the legislator and the advocate a knowledge of 
[l the fundamental principles which are adopted by society to adjust the 

. relations between man and man is absolutely essential The aim of 

jurisprudence is to formulate these principles ‘to supply the foundations 
which the science of law demands but of which the art of law Is careless 

f 

)ui) A study of jurisprudence has been of immense advantage in the closely 
allied science of legislation which concerns itself with what the law 
■;I should be 
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CHAPTER II 

THE NATURE AND SOURCES OF LAW 

“Law” defined 

In its xndest sense the term ‘law’ inclndes jan y rule of 
act^ji, that IS to sa\, mv standard or pattern to which actions 
(whether the acts of rational agents or the*dperations of nature) 
are or ought tojio c onfo rmed 

Blackstone says Law m iti most general and comprehensive sense 
signifies a^ole of aenon, and is applied indiscnminately to all kinds of action 
•pheiher ammaia or inanimate, rational or irrational Thns, we say, the 
laws of gravitation, of oplies of mechanics, as well as the laws of nature and 
of nations ” 

Of lato in this sense there are many kinds, but foUoictng are 
the chief forms — 1 Imperati\e Law, 2 Physical or Scientific 
Law, 3 Natural or Moral Law 4 Conventional Law, 5 
Cnstoraary Law, C Practical oi Technical Law, 7 Internatioual 
Law 01 the Law of Nations, and 8 Ci\ il Law or the Law of the 
State The<!C are dealt with at their proper places below 
‘The’ Law defined 

The law is the bodv of principles recognised and apphed 
by the state m the administration of justice Or, more 
shortly — jr7<« late consists ot the ruUs recognised andaded^n tw 
courts of Justice^ 

The above is a definition not of a law but of the law 
The teim “Law” is used in two seneei which may bo 
distinguished as the abstract and the concrete In the abstract 
application, we speak of the law of England, the law of libel 
and so forth In its concrete sense, we say that Parliament has 
enacted or repealed o law 

£he follotcmg are a fete lUnslrattons of the term the laic — 

f<l) The lav of BriOsfc imlin— IS the cmllsw, the law of the state or of 
the land the law of lawyers and the taw courts of British India It ts the body 
of rul A observed in the ndtamistratton of jostice The physical power of the 
state In the administiation of justice 

(b) Natural Xnir— The term Law In this case means the principles of 
natural right or wrong the principlea of naturaJ justice os opposed to jostae 
administered in the conrtsof the state Natnral law was conceived by the* 
Greeks as a body of iraperatire rules Imposed upon mankind by nature 
Natoral law has received many other names It Is Divine Law the Command 
of God Imposed npon men Natural law le also the law of of Kcason It Ir 
also the Eternal Law 
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(e) InUuuiUonal Xatc-or tlie law of Notions, Is tL© body of rules which 
Rovem 80 verei|?n states in their relation* and condaettoirards each other 
■\Var I the most formidable of the sanctions which in the society of nations 
maintains the law of nations , 

NoTE-Bentham remarks "Law or the Law, taken Indefinitely, is an 
abstract or collective term, which when it moans anythin" can 
mean neither more nor less than the sum total of a number of individnal 
laws taken together’ Salmond, however, does not accept Bentham’s 
interpretation He la of opinion that the constituent elements of 
which law 13 made up are not laws but rules of law or legal principles 
That a will requires two witnesses Is not rightly spoken of as law of 
England it is a rule of Fnglish law A law meana a statute 
enactment, ordinance or other exercise of legislative authority It is 
one of the sources of law in the abstract sense It stands m the same 
relation to the law as a judicial precedent stands to caso-Uu So low 
and loir * — the lav: oiid a laa — are tto{ tdenheat m vatarf or scope 

Temtonal Nature of Law 

"The law la conceived and spoken of as territorial But the territory to 
which a system of law IS so attributed IS not necessarily coincident with the 
territory of the state whose courts administer it or whose legislature makes it 
The territory of a legal system may be and very often is, only a portion of 
the territory of the state Thus the law of England and the law of Scotland 
are both the law of the iame state but they are in force in different parts of 
it The temtonal aspect and nature of the law therefore Cannot be explained 
by saying that each system of law is attnbnted to the territory of that state 
by whose courts the law is recognised and admiostered " 

> MTlrlNDS OF LAW 
*^1 General and Special law 

The whole body of legal rules IS, divisible into two parts 
which may he distinguished as general law and special law 
General Ia't^consi'>{«f,of_the general or_orrfinGry law of the 
land Special law consists of certain other ^di^'of legal" 
rules, which are so special and exceptional m their nature, 
sources, or application th^t it is convenient to treat them as 
standing outside the general and ordinary law, as delegating 
from or supplementing it in special cases but not forming a 
constituent part of it 

Qencral_^w,consiPts jjf Jhose legal rules of.which^the 
whenever there is occasion for 
their appUcation, Special law, on the other hand, consists of 
^those legal rules which, although they are. true rules of law, 
the Courts tfi« nof recogmse and^agply them as a matter of 
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course, hutjehichinusl be specially proied and brought to the 
notice of the Courts, b\ the partie<5 interested in tbeir recogni 
tion The te^it of the distinction xajudtctal notice 

Judicial notice —Bj this 18 meant the knowledge, which 
nn> coart, ez offieto, possesses and acts on, as contrasted with 
the knowledge which a court is bound to acquire on the 
^^Btrength of evidence produced for the purpose 

l^kinds of Special Istw ^ 

The rnles of special law fall for the most part into se^en 
distinct classes — 


1 Local Customs — Immemorial custom m a particular 
loealiti has there the force of law It prevailsover the general 
law of the land 


2 Mercantile Customs —The second kind of special law 
consists of that bod> of mercantile usage which is known as 
the loti merchant 

^•.’*^-'5 PrnateLegislatton —Statutesareof two kinds distmgui 
y” stable as public and pn\ate The distinguishing characteristic 
of a pnblio Act is that jndicial notice is taken of its existence 
A private Act on the other hand, is one nhich does not fall 
withm the ordmarj cogni«5ance of the courts of justice and 
will not be applied by them unless specially called to their 
notice 

Thup, ezampt ) of priTSte legislation are acts incorporatiDg individual com 
panics sets regulating the navigation of a river or any other acts concerned 
with the interests of privato individaals or particular localities The by laws 
of a railway company also fall under this head 

4 Foreign Lau It is essential iii many cases to take 
account of a system of foreign law and to determine the rights 
and liabilities of litigants on its basis 


5 Conientional law —A variety of special law has its 
source in the agreement of those who are subject to it Agree 
ment is a law for those who make it 

^'^6 Autonomic Law — It is that species of enacted law 
which has its source m various forms of subordinate legislative 
authority possessed by private persons and bodies of perisons 
Tims Railwav Companv maj make bj laws for regulating its 
undertaking A University ma> make statutes for the govern 
ment of its members 
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Marhal Laic, law . is tho InWjtpplied to cour ts 

m the ndmimstrfttion. of mtMarif justice The array 
also ckercises the function of admimBterinK justice The courts 
established within tho nrra> for this purpose are courts martial 
ami tho law is of three kinds, bemg either f'O tho law for the 
discipline and government of thcormy or {nj tho law hj 

which the armj in time of war governs foreign ierritory in its 
miUtarj occupation outside the realm, or f tuj the law by which 
m tune of war the nruii goiems tho realm itself in derogation 
ofiheciiil law The first form, also kn own gs pnUtanj^Jaw, 
i^disttugmshed from the other two forms in the ^folloicjit g th re^ 
respects it is in force both in time of peace and time of 
war, whereas the other forms arc in force only in time of war, 
fuJ it applies to the arm>, while tUcj to the civil popnlation, 
fat) it is of statntorj authoritj, being contained in tho Arm) 
V Act, whereas they haie their source inthero>Bl prerogative 
Conventional Law 


B) this 18 meant an ) rule or a) stem of_ mle^nyreed upon_ 
h) persons for the regulation of tlieir_con^ct towards each_ 
oth^r^ Agreement is a law (or the parties to it eg Tules of 
; club Such rules ate often enlotced by ihc state and so in 
man) cases conventional law is also civil law 
^ 3 Customary law 

^ By this 18 meant any rule of action which is actually 
* olserted ly men , a law or rule which the) have set for them 
selves, and to which they voluutanl) cooforra their actions 


4 Practical Law 

It consists of tho rules which guide us to the fulfilment of 
our purposes , e g the laws of health the laws of style, of 
architecture ' ' 

'S Ciritemational Law , j 

~ It consis ts pf^those^rules which govern^ sotereign states i>»^ 
t ^r ^laU on^and conduct (c>icorffs„eacA^o(AcrJ^According to 
y Salmond it is essentiall) a species of contentional law and has 
e* its source in international agreement * It consists of those rules 
which sovereign states have Agreed to observe in their dealings 
with each other ‘ * ‘ 

ii" ' , , 

The international agreement which thus make'* inter 
national law is of two-kinds, being either express or implied 
jB a{,ieemeiit is contained m treaties and conventions 

^ Implied ngroeraont isevidenood chiea, bj the custom or practice 
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of states 'In a Kirfe sense, therwhole of loteinational law^is 
conventional In a narrow gen'se, international law derived 
fiom express agreement is called the Conientwnal laic of 
nafwns, that part which is based on implied agreement is 
called the Customary law of nations i ■ ' 

’ /nl4!rHalM>tkil late aeeordtng to Lot d Strketikcad-’ coQ^iats of ruRs 
ncknotrledged by the general bodyoC cmUsedindependetit Statex, to be 
binding upon them in tbeir mutual rplationx ^ ^ 

Its nilure ' i i it 

Wiitersare not unanimous in their anlajsisof the^ essential 
nature of the law of nations The various theories may bd 
classified as follows — flJ^Thai tfie law of nations is''or ht 
least includes a branch of nofarnnaW,' namely the rules of 
naiunl justice ns applicable to the relations of states infer se 
C3) That It IS a Liud bf customary law namely the rules actmllj 
observed by states in their relations t6 eafch ’other (?) That it 
is a kind of impcratne law, namciv the mlds'enforced upon 
states by international opinion or by the threat or fear of ^ar, 
and lastly U) that it is a kind of co»ien(iD»af law , 

Salmond savsthat the prevalent opinion accepts the fourth 
tbeorv that the law of notions is a species of (oni rnftoiiaf law 

6 Prize Law 

. > i 

Pri e /aw’ is that portion of the law of nations which rogn I 
lates the practice of the capture of ships and cargoes at sea i» I 
fimeoficar It is the law ns applied by courts called prize 
courts, m ndrainistenng justice os Jefoeeit the capfors andall^ 
persons inlerested iii the property seiud 

Now a prize court IS not an international tribunal, it^isa 
court established by and belonging exclusively to the mdividnal 
state by which the ships or cargoes have been taken Never* 
tbelc'-s the low which it is the duty and function of these courts 
to administer IS the law of nations It has its source in the 
ngreoment of sovereign states among thcm^ehc!, ^ 

Thns m short I’nze I avr, though a part of the inter 
national law, should be considered as also civil law iVi e Imk 
hasatico hid nature and aspect It is infeninfioMo/ law, heeaust^ 
made hg infernofioHoI agreement, and if is of^fAe sohic fiw«r_ 
eiriffnip, in the smst' that if yotems the ndwiiHisfi'nfit'n of^ 
jMsfiee III ciTsl Courts This double aspect of Prize Law, 
was anthontativclv chtablished m the case of the Zamora * 
(lOlC) during the Great 'IS nr with Germany 


THt SATUlir AND 80 UHCES pi 


•9 


7 ITiysirtl or Scientific Lavf , j I ^ 

Ph\8ic‘tl lows nro exprc^ions of tho umfomitiGs of nntnte 
— fjenernl pnitciplcs oiprcs^jufj tho rcgulnnt> nntl hfinnon> 
In tlio operAtions df the universe 

8 Pialural or Moral Law J 

Bi this IS meant the principles of natural right or ivrong— 
the principle? of uati^ral justice j 

Bight or jnstice U of two kiiiils faj natural or moral 
justice, and fhJ positive or legal justice Na tura l justice is_ 
juslaoe os it is in d/cf^and m fniift — in its perfect idea Positive 
jnstice IS justice as it is conceiycd, recognised and expressed 
'■ juore or lc«»3 lucompletcb oud maocuratolj, b.\ the ei% il o^omc 
olherform ’of hnman and positive Ian i^atnml justice is the 
■ ideal and the truth, ofvVhich legal justice is tho more or’ less 
1 imperfect rcali'ation aud expression Logoljufeticcand natural 
! justice represent two intersecting circles ‘Justice maj be legal 
• but not natural or moral, or natural, "but not legal, OY both, 
iWm ond natural ' , ' ' ^ 

) ^■turaI Justice and pMitive Moralitf 

Natural justice is justice m deed and tmth Posilive moya 
ht\ means the rules of conduct approved b\ the public opinion 
, of anj eommunit) — tho, rules which aremamtaincd and cnforc 
j ed in that communitj not bj the civil law, but bv the sanction 
^ of palihc disnpproZtnfion nnd censure 

3 9 Common Law " ' 

The term ‘common law’ is nsodbj English. lawj ers m three 
,1 diverse senses — 

^ 1 * iJonmon law’ and* Statute the* common 

ff law’ IS soirietimes meant thewhOlo^ of thi law* except that which 
^ has tis origin in srofafes or some other' form of ’legislation It 
j( 13 the nnennefedlaw that is 'produccd'bj custom or precedent,' 
as opposed to the enacted law made bj Parliament or subordi 
natc legislative authorities » ‘ i i 

^ I •' ' i ” •( I ' 

ft ^ 3 Common Law ’ ond EquUij • — In another, sense 

* common law’ means the whole of the law ( enacted or unenac 
ted) except that portion which was developed dnd adrainislerea 
^ by the old court of chancery, and which is distingmsSed as 
equity \ I . < V I 

ijr* S ‘Common Lau’ and ‘ Special 'Laic^'' — The'eommon law 
IS also used as a synonym’for ‘general law * ‘ ’ 


li there any ihffer 
fflcr bettrren legal 
jnUiee nnd natural 
jHitiee rttMl if tiy 
irltatf 

P U Apr 192'^ 
Oct 1037 


Legnt Justieh and 
natural Justice re- 
pr«fnl Merseetiug 
circles Comment 
6 U Apr 1033 


Dijine And dir> 
helireen 
ViUnrat «7»$fieean<l 
Morahtif 
B U Apr 1932 


ITrtle fl cntical and 
explanatory note 
on—'Common Xaie’ 
B U Apr 1934 



10 


THE NATURE AND SOURCES OP LAW 


Difine atiA dts 
Uttguish beiireen 
Late" and Eutty 
B U Apr 1932 
Oc 1932 


What changti wert 
introdneed the 
Tudteature Act at 
1S7S »n (he lavs of 
Englandf 
B U Oet 1930 


Eiptain fully the 
term Equity and 
riifctfii tU peeu 
haritiet tn Engluh 
v$agt 

B L Apr 1931 
0«t 1934 


ITMt il t* 
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Tmic flwrf Equity Until 1873, England presented the enn 
ous spectacle of two distinct and nvalsjstems of law admi 
nistered at the same time b> different tribunals These 8\ stems 
were distinguished as 'comman Hw’ and ‘eqmtj ’ or as ‘law’ 
and 'eqmt>' , , » f • 

The common law was the older and was administered in 
the older courts namelj the King’s Bench, the Court of 
common Pleas, and the Exchequer Equitj was the more 
modern body of legal doctrine developed b> the Chancellor 
in the Court of Chaneer> as supplementary to, and corrective 
of, the older law < > > 

To a large extent the two systems were harmonious In 
no small measure, however, law and equitj were discordant, 
applj mg different rules to the same subject mattei , The same 
case was decided in one waj, if brought before the court of 
King’s Bench and in another if adjudged in ohancerj The 
Judicature Act of 1873 put an end to (his state of things and 
the two systems were fused together 

‘Equity defined’ ’ I 

27ie term 'Eqmty^ possesses at least three senses ^(1) In 
the Crst sense it is nothing more than .a symbnym for natural, 
jusjue Aeqiittas is aegmbfas^ ’ 

fSj In a second sense it means natural justiecos opposed 
to the rtgour of inflexible rules of laic 

(3) In n third sense it is no longer opposed to law, but 
is itself n particniar Lind of law It iS that body of^ law which 
i« administered in the court of Chancery as contrasted With the 
body of law administered tn the comman law courts Equity is 
chancery _ law as _opposed^to the common law The law 
developed in the Chancery Court was called ‘equity’ because it 
was in equity, ynstice, reason, good fnith and good conscience— 
that it Imd its source 

10 Imperative Law 

Jmp'ralxte Jxac meant any rule of action imposed upon men, 
by tome authority wAicA enforces obedience to it It is a command 
which obliges a perron or per^oDS to a course of conduct 
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. of tbis kind firo to be clnssiSed with reference to th(i 

! authority from which thoj proceed Tho> nrc, in the first 
j place, either dituie or human Pi'ino^lnws consis t of the 
t commands imposed bj God npon men and enforced b\ threats 
of punishment in this world or in the next^ Human laws 
consist of imperati\e mlcs imposed upon men Thej are ot 
i three kinds — 


Define 'Citil Zav* 

B I Apr 1937 


(fl) Giiit Lair — which mainlj consists of c ommands 
. issued bj the state to-its subjects, and enforced _lnjt8_ph> 8icnl i A 

(W T/ie Law ot i’osiliie Moratity — which consuls of the 1 (.i \0 

rules imposed bj society upon_ita_merabcrfl_ and„enforce^^_ ' 

public censure or disapprobation^ 


^ (e) The L^xc of Kattons or Iniemaltonal Late — which 

ordinarily consists of rules imposed npon states by the society . 
of^8tates» and enforced. partlyL.by ^inter national o pinion ^d^ 
hJbartU by threat of.war» 


* *^rth 


YKp^liTe theory ot Gnl Law 

- Many writers arc content to classify the civil law ns being 
essentially and throughout Its whole compass, nothmgmorothan 
a particular form of impcratiie law They^ consider that it is 
a sufficient analysis and definition of ei\il law, to say that it 
consist8.oiihe commands ^issued by. the state , to it s subjects, 
^ .°Pd gnf orced , if necessary, by the physical power M the sto to 
This may be termed the Iinperatue Theory of CtVil Laie 


This lmperatl^e theory does undoubtedly express a very 
important! aspect of the truth ' It^righilt/jempJmisesJhe 
£$l^tral^faci_^thatjaw,ts^based___onphysical^force For, law 
exists only as an incident of the 'odministratiOD of justice by 
Jjl the state, and this consists essentially in the imperati>e and' 
coercive action of the state in imposing its will, by force if 
need be, upon the members of the body politic^ In the words 
'.r' of Hobbes, “ It i s men and arms that make the force and 
power of laws ” i ~~ — - - _ 


^3Mer♦^r^rtefly )%« 
"^JmpfrohfB theory et 
Ctrtl Lav 


B (7 Oct 1923 
1924 
Apr 1930 
Oct 1933 
Apr 1937 
Oct 1939 
1940 


'2f w tnenatifl arnij 
that mule the force 
and power of latcs ” 
ConiMCHl upon 
remark of Hobbes 
and examine the 
theory of law whtch 
>( suggests 
B U Mar 1920 
Apr 1934 
State nnfl fnf/c**c 
Salwojirf s r»ef<- of 
this theory 

B U, Oct 1924 


A historical argument against the imperaitte theory is 
urged to the effect that it is^ quite inapplicable to more 
^ pnmitite communities It is said that early law is not the 
jjtl command of the state it has its source tn custom, religion, 
iBf'- opinion not m any authoiity vested m a political superior 


What is the ertitetsm 
to which It ft e 
Imperaiice Theory 
of Cicil Late) is 
subject f 

B U Apr 1930 
1937 




TIIP^N VTURE AND SOURCFS Of I A'' 


Hoir ts thatcrtticiim 
iiiett 

B L Apr 1%0 
1937 


State and er'\tictse 
Salniond’s tteio of 
the Imperattve 
Tkeoiyof CHilLatc 
B U Oct 1924 


I 1 


W) not right 
atonf or might alone 
blit the perfect «*»ion 
of the iico It is 
justice speaXinfi to 
men by the xoice of 
thestale” 2,jpIo»rt 
dn/i (hscufs the 
aboie statement 
B U Dot 1932 


La^, therefore, (tlic\ sa\) is priorto, and of political 

authority It js enforced the state because it is already law 
and not ticc tcrsa <f i i 

^ To^ thiSjamgment (he advocates of the imperative tlieon 
can give a valid replv If there are anj rules prior to, and 
independent of, the state, they may greatly resemble law, the\ 
raaj b) the histoiieal soarcc from which low is developed and 
proceeds, but they are not themsehes laib - ' * i > 

Salmond savs that the plansibility of the historical orgn 
ment proceeds from the failure adequately to comprehend the 
diatincition between the forfaial and the matenal sources of law 
In formal sourcons tbat^from which it obtains, the nature and 
foree.oMav^_ Its materia! sources ' are t those from whic h ,it. 



Yet although the imperative theory contains this element 
of the<trntb it'isnot the whole truth ^ It is one sided and 
inadequate Jl eltmmates from the mpUcatton 6f the term laic’^ 
all elements sate that of force The complete idea of the teim 
contains at least one other element (viz Ibe et7*ical) which i& 
equally essential and permanent, , viz right orj»s7tce If rules 
of law are commands issued bv the state to its subjects^ thev 
appear as the principles of right and wrong recognised, and 
enforced by the staje m administering justice Law is not ngh^ 
alone, or might alone, but the perfect union of the two^ It is 
justice speakmg to men by the voice of^ the state The 
established ia« may be far from corresponding econrately with 
'the tm? rule of right » 'bievextheless in »dc«, law and justice ar e, 
coincident It isfor the realisation of justice that the law has 
been created A purely imperative theory therefore, is as one 
sided as a purely ethical or pon imperative theory would be It 
mistakes a part of the connotation of the term for the whole 
of it I 

Law 18 a frrowtb from small beginnings ' The derelopinent of a legal 
sy^leta consists m the piogressire substitution of rigid pre-eatablisbed 
principles for indmdnal judgement and to a large extent the<e principles 
grow up spontaneously within the tribunals themselves That great aggregate 
of rules which coostitntea a developed legal system is not a condition precedent 
of the admmistraiion of justice but a product of It Gradually, from rarions 
sources— precedent custom statute— there is collected a body of fixed 
principles which the Courts npply to the exclusion of tbeir pnrflte 
judgment , , 
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That It is on tho whole ejpedlejitthnt ConttsofJnstice should thus become 
Courts of Law no one can seriously doubt, ^et the elements of esil involved 
in the transformation are too obvious and senons ever to have escaped re 
cognition Lavs are in theory ns Hooker s^ys, ^Jhe roiees of i irfhl rcas oif ,^ 
they arc in tteory th utterances of JisU^e spettltng to men by Uie mouth of slate 
iirt too of en in leality they tall short ofthsTtAeal Too often they ‘ turn 
/Kdffuicnt "lidlfl (hT aetmtutstfaiiOH of Jus tee a rcproodi 

Nor is'thls true merely of tho earlier and ruder S!ages*of lej,al 'ifeielopment 
At the present day our law has learnt, m a mtasore never before attainted, to 
speak tho language of ound riasou and good sense, but it still retains m no 
slight degree the vices of its youth norls ittobe ezpeeicd that atony time 
we shall altogether oseape from the perennial conflict between law and Justice 
It is needful, therefore, that the law should prove the ground and JustiGca 
tion of its existence 

'> u ‘ ‘ ’ 

The authority of law, ^ , , 

, All judgesj whether of lafcnor or of superior courts, are 
toider a moral obligation to olsme the laic Tho obsenauce of 
this moral obligation is secured aud ondoracd bj the pressure of 
public opinion, cspeciallj of that of th© bar Moreover^’ tho 
wilful refusal bf a judge to apply the established law, would 
amount fo mlbcondact in his office, for which he could rightly 
ho remosed by the proper cxeoutuo authority ' 


isowsofor a^s the judges of interior courts are concerned 
tKlfv are also under a legal olligahon to obserie the law and the 
observances of this legal obligation is enforced upon them brth* 
superior courts by reversing their decisions, which are no* a 
accordance with law and^ bv substituting correct judguipat: is 
their place Moreover, if the lower court refuses 
lawful jurisdiction or claims to^exereisc a jatit^Jictfoa co’^ci -- 
ferredon it bj lawj the supeimtendlng jnricdictiou of a 
court may be used to compel observance Of (be law 


j But t» the cltse of a superior court p/judtea'wr' Ce a eouei 
which IS not subject to the appellate orEcpeTin*ei; 
of auy other court) such a legal obligation becaa*' 

there IS no other court in which anv sr^ ^ 

: recognised or enforced The dntr cf te* f f } 

1 observe law must be recogaisedas aEn-ji^ tI.. to 

I j lOa iB^r^ly 


Lairs are im theory 
the voices of right 
uason they are iti 
theoiy the utterances 
of Justice 
to men by the mouth 
of the ‘itiitc, but too 
oflea Uiey turn 
judgement to irorm 
teooil aud maXellie 
ailmiuislratwn o ( 
justice a reproach” 
— Cowweiit upo n 
this 

B V 6ct 1935 


ir^af do you mean 
by authors y ef 
taier 

BL L OeL 4^31 


tS4 M are 
of 

iovzi* ed:«inutr 
aotyrjtwp to 

*»r 

B U Jfar 1921 
Apr 92 j 
193 j 


It there m 
rUtga ton onj^cr*- 
iti adntnxsiei"'*^^ 


aceordto^ »* 
Istueh ■ 

tjoa 


"S 
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CHAPTER III 
CIVIL LAW 


\\ 

ts "Sane 

* iton"J 

H U Oct, 1923 
Apr 19''»i 
1923 
192o 



\ D^ne sanetta» " 
State and conij>are 
the different Itnds 
ol sane ion l.xpla%n 
the different forms 
of saneUoK tkat are 

applied by the state 
in <^e admmtetra 
«ion of cieil OHd 
crtmintnl 
B U Apj 19’o 
193J 
1930 
Oct 194*’ 


Lxplainvhy 'Sane 
(ton ' assumeidiffer 
en( forms m the 
adiinntsuatton of 
oteil and Criminal 
lasUee 

B tj Apr 1920 


Oiseuss briefly the 
plare of Law in the 
AdmtntstratiOH of 
Stisffce 

B U Mar 1923 


’'Jnitiee beeisies 
tnerensmgff jaUtte 
aeearritn^ to Zar 
and Courts ofjustiee 


Sanction 

The instrument of coercion employed bj 
ststem IS called *a banction,’ and an> inle of right supported br 
such means is said to be ‘sanctioned’ 

(1) Physical force is the sanction applied bj the state m 
the administration of justice 

(2) Otnsnre, ridicule and contempt are the sanctions by 
which society enforces the mles of posititc moraUUj 

(3) n^or is-thc last and most formidable of the sanctions 
which, in the society of nations, mamtams the law of nations 

(4) Threatening of eitls to flow here or hereafter from 
dume anger are the sanctions of religion 

III forms , 

, Tbs admmistrotioa ol jnstico is tb» application tbs state ol the sanetios 
o' force to the rale ot ngbt ^e have now to notice that it is divisible mto 
two parts which are distingoished as tbe administration of etcil and that o( 
crtMiinal justice Both m einl and cnminal proceedings there is a wrong 
complained of, jot tbe complaint is of an essentially different character in ciril 
aad cnminal cases In etrti justice it amounts to a claim of rtght , ta c^i 
nal justice it smoiints merely to nn accusation of icren^ The former consists 
in^the enforcemenl ol right, tbe latter in thepuRisAmcut of wrong Hence it is 
that sanction assnioes different forms m these two eases 

Place of Law in the AdmimstratioD of Justice 

The placo ot hair ta ihe admimstratioa oS jastiee is only 
secondary Tbe pnmarv purpose of the administration of the 
justice IS the nuiinfenonre of right or justice mthin a political 
commtinity Vy wifons of the physical force of the state, and through 
the instrumeotality' of tbe State’s judicial tribunals Law is 
secondary and tinesacnfia/ r 

The admmistrattoD of justice is defined as the maintenance 
of right Or justice within a political community bj means of the 
physical force of the state Law, as has been observed abo\e, 
IS secondary and unessential 

biow oenwhen a system of law exists, the extent of it may 
\ary ‘ Law is a gradual growth from small beginnings The 
development of a legal system consists in the progressive snb 
stitution of iigid pre established principles for individual jndg 


mentandtoalarge extent these’prmciples grow up spontaneou 
sly williiu the tribunals themselves That great aggregate oi 
roles which constitutes a developed legal sjstem is not a condi- 
tion precedent of the administration of legal sjstem but a pro 
duct of it In course of time, justice becomes justice according 
to law and courts of justice become courts of law The result is 
that the free discretion of a judge in doing right is excluded by 
pre determined rules of law 


becopte inereastngiy 
court! ofJaw" Ex- 
flam and comment 
on this fropos\tyon 
B U Mar 1923 
Apr 1932 


TFliat do you under 
stand by "JusUee 
accordmg to Lav:’* 
B V Oet 1937 
Apr 1943 


*I.aw* and *Faci* ’ 

Judicial action is di\ isible into two proMUces one being 
that of Imp and the other that of /act AU matters that come 
for consideration before courts of justice are cither matters of 
laic or matters of fad The former are those falling within the 
spehere of pre established and authoritative principle, while the 
latter are those which the court must answer and determine m 
accordance with its own individual judgment 

i.The tenn Question of fact* has mare than one neaning lo its moat 
general sense it isolndea all questions which ore not questions of law 

There is, however a norrotcer and more specific sense lu which the expres 
Sion 'question oi fact’ does not include all queattona that are questiona of law, 
but oalf come of them In this sense a qneaiton of fact la opposed to a quea 
ion of Judicial dueretton A question of judicinl discretion is a question of 
what ought to he as opposed to a question of what is 

, A question is ynj often both one of fact and one of law, and ia then 
said to be a mtxed question of law and fact 

I ' Aa the legal system develops, It tends to tnmsfonn questions of fact 
hnd of judicial discretion into questions of law by laying down fixed answers 
of these questions 

I 

At to questions of judicial discretion, Uie purpose and effect of a legal 
aystem ia to exclude and supersede to a largo exteut the indindaul moral 
I judgment of the Courts, and to compel them to determine these questions 
f In accordance with fixed and autbOTitatire pnnciplea which express the 
^ establiabed and permanent moral judgment of the community at large 


Jltrcuss brxeflysi 
(juestxons of fact’ 
and 'Questions of 
lav’ B U Apr 
102o, 1930, 1932 
1934, Oct 1936 


Zt it commonly satd 
tfxat ‘all matters that 
come for consider 
ofion before courts of 
justice are cither 
tnatCers of lute or 
matters of fact * 
Sxamme this state 
tneni 

B U Apr 1935 
1935 


Zti how many differ 
ent censes is the ex 
presswn 'Questtonof 
fact’ usedT 

B U Apr 1930 


Zzplain fully how 
Kith the derefop 
ment of a legal sys 
Urn, questuns of 
fact ’ are trarxsfor 
tied into ‘qaestions 
of late” 

B U Oct 1932 


principles m theory and in fact 

;f ' ’ 

y In manj cases actual facta and the view which law takes of 

, them vary Thns, fraud in law is vet} often not the same thing 
as fraud lu fact Law la often concerned with the theory of 


Explain and dis 
fuss the follomng 
gteing illustrations 
The eye of the law 
does not fnfall bly 
eee things os they 
are Partly by deli- 
berate desiyn and 
portly bj the errors 


/ 


CIVIL LAW 
J IWi ' 


and, accidents of hM 
toncal denelopment, 
Jav and fact legal 
Hieorgand the tiutb 
of things, may fitt 
tn pomplete cojncj 
dence” 

B I. Oct 1926 
Apr 1929 


things and this theorj may or maj not conform to the reality 
of thingfe outside the courts^of Josticfe^ In inanv 'cases' the eye 
6f the law does not-mfaflihly see things as they areJJ flJlfei /law, 
if^it ia to be an efficientand Srorhable system,’ must! n.4eds he 
blind to fdanV things, and the legah theory 'Of tbing>*mnot b« 
fiimplei than the r6aIity”^'PartIr2)v deliberate design, therefore, 
and partly by the errors and accidents of 'historical de-v elopmentj 
law and Met l^g&ltheory^and the finth of'fhmgs, are’farfrorii 
complete coincidence That ■vvhich is ciJnsideieJtright or ^reai 
EOnable by the law may- be far from possessing these qualities in 




mbral duty 

Uses or advantages of Law't 


TTAal nre'rtc chief 
Vies of law t 


DiecNSt the adran 
taget to be dericed 
from the wdtifdual 
Judgment by Jised 
prineiplei of the 
late 

B L Oct. 1925 


ZJwcMii and com 
niciiton the folloie 
tng dtelum of iSnl 
BioM't The lair is 
not always trise hnt 
tut the teholf oni 
iftthetonjriin itis 
teiser than those 
who administer it" 
B U Apr 1K9 


do you un ler 
It the toying 
cf AriHo It 

t» be uitrr than 
thtlartht th^tery 
l\i>^j uhlek it ly 
ffnotl laws forbid 
rten ' 

C, C \PT lOV 


truth and fact Legal justice may conflict with iiatnra|^instic^ep 
a legal wrong may not be also a moral wrong, nor a legal duty 
* ' * 1/ fjit 

to t :h >j ‘ t’ 3 Mj’ 

' 1 1 ' M f i > t 

'll i ' ' i i f I \ 

I Xhe chief uses of late ard ihreejn numl>e\~- ,, , ,j| 

1 Uniformity*’aoVcerfaxiity n Jll» i I iti ii ♦ 

I I ' i h It t W 1 ' I'i If 

It imparts nntfomuUj and ceriatntt; to the administration of 
jHsiice It js often''inote importSnf that a mlfe should be definite, 
certain known, and pennauentl than that it should he ideally 

just < I n .1 , d ,f 

It IS letlir to liaie’defectiie riiles tftnn to hai^ nohe at all 

c/ t <• n> II J 1 

2 FrotecUon against Improper Motives of judges t v’ i- 

The necessity of conforming to publicly declared principles 
protects the administration of gftStic^ froni the disturbing' in 
fiiience of improper motives od the part ot those entrusted with 
judicial Junctions , ,Hencc the administration of justice aecoid 
ing to law as rightly to be regarded as one of the first principles 
of political liberty So, in the words of Cicero - ‘ We are the 
yslnyes of the law that we may be free ” 

' r J I J -r 1 ' 

3 Impartiality ' I < I _ 

J M ' I I 

The lar IS ncccssartlv impartial It is made for no indivi 
^ dual ca«;e and for no particular man and so admits of no 
respect of persons 

' - ^1 f p^iu- r I E-vJ 

4 Frrrcloni from Fjron of lodiTidaal Judgment 

The law serves to pwtect the ndmimstmtiou' of justice 
of mdmduvl jud^mcnlj The problems 


from the errors of 



cR^i! eSw 


it 


o^Ee^eif^tpr iiiSicial‘kee[sion are ofien ^Kri^'and Sifilenlt *■ and 

kei V'.i' Vciil iWaiiM-te tllat eMrrthca'hnd 

Ss'a'om of world at of wlu<ffi WUw fe'iiV iS'oiAd ^ lie 

taw rs^ngljaWays wise, '^ut on^tbe wSoIe and In* ttie lon^ rnn 
i^'ismscr.^l^n^’tfiose°'\Tho a^JrainiB^lx iV ^^enfcetbe B'\5ing of 
A^fstofle’— "'2^ sffjl fo Tic |«(ser'VJinn ijAc fairs is IM^ter!/ 


JlXlOl.yjVlV J.V OCtIV IW wn- 

ir7/ic7»‘is good 7rtifs7or5Trf(?en ' 

n<'t oil t ^ 


r/jlii II 
•-)’qi^ iq j 


p^efc^Ts, qrdxsadvantage^s of the , - 

‘ ‘Tho^law has cuis' of 'lls"o^n ‘ ‘tb’a'^folloWmg dtc the 
kjiir.defecls oi ^ ^ ' 

*„lii ’o I I ‘ I 11 l»^JII^l II 1 r1 1 

Rigidity! wii T ' '•ji i I o'liifiji'i I lx (111 ' 

I ' ! U-) »v» «S v.h ■>» “ V. Ji If 

Legal principles are to he applied to all cases without nn> 
allowance for exceptional circnmstances This often works 
hardship and moral injustice 

^ 2. Coniemuim 


Law often fails to conform itself with the changes m cir 
oiimstanccs and in men’s mows of truth and jnsiicc which nro 
inevitably brought about bj the lapse of time It is, m short, 
very conservativ o m its nature unless the help of legislation is 
sought 

3 ronnaliim 

Law often has a tendon^ to attribute undue importance to 
form ns opposed to substance 
1/ 

4 Complexity 


i-lf 


Elucidate and iUtii 
tratsthe foUouing 
**U the ienejtts^ of 
late are great, the 
eeilt hf' 'too-* mneh 
taieari'^l email " 
ir'Apr 1934 


Disease the defects 
incidental to a fixed 
legal eyetem 
B U Oet 1923 


Explain fta t Vte lair 
hoe ite orn uees 
and has its oim 
defects 

B U Oct 1930 
1933 


Often the law has a tcndenci to cotjipfcri/y Legal theories 
are often not simple or their language winch isoften elaborate 
In the nntnro of things, a very considerable degree of clabo 
ration is Inevitable 


The laic is vilhont 
(ioult a remedy for 

? renter ttilt y< it 
rings Kith it eril* 
of i town eomment 
B 1 . Oct. l 9 -« 


Discrttionary jruticc and legal justice 


Be rittmlwnary Jiri/irr la mennt that kind of justice 
BcconliuK to which nghl is done to nil kind, of people in 
such fashion ns commends itself to the unfettered diserction 
of the ludgc 


State rtc wen s end 
demerits rf ficcrr- 

Jrt^e as 
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ti<e actcrdmff to 
lOT 

B 1. Apr 19'7 
1943 


teniflff tSf adnii*- 
11 j I and dt$-tdtan 
ta^rt of ttd^tnti /T- 
< y Jutiife Ufcortl 
inj n tar 
V t Hu 1921 
OcL 1929 
Apr P43 


Bj 'jusitce according io late’ we mciin that kind of dispen 
sation of right id which jndicinl tribunals are guided b} a 
certain act of fixed authoritative rules to the exclusion of their 
own free will and discretion The law which is nothing bnt 
the wi«^lom and justice of the organised commonwealth, exclu 
des per=onal di*!cretion and opinion on the part of the judges 
Even where a s\<5temorlaw exists the total exclusion of jaii 
cial descrction b\ legal principles is impossible 

The chief advantag s to be derived from the cxclnslon Of 
indixidoal judgment (di^crelionar' justice) b^ fixed pnnci 
pics of law are /our in umber The\ are (1) tlniformilj and 
certaint\ , (2) Prolcction again'st improper motnes of judges, 
(3) Impartialitj , (i) Freedom from errors of individual jndg 
ment (These hare atreadg hten discussed ahoie ) 






CHAPTER I > 

THE ADMINISTRATION OP JUSTICE ^ 


Deljnition ^ t ^ , 

, Onillaw is defiucti 03 “/Se lorfy of nilfs reeogmscd oftrf 
0 / Bj tho 
idmmistration of justice la mcaut the maintenance of right 
Tithm n political communitj b\ means of the ph>sical force 
}f the State ’ 

It J ’* 

“Tlie ffdmimsiretion of justi^'e by tftc SfotcwKst'be rtgni'-’ 
Icfi as a pervianent and essential element of eiiilisalton, anil as a 
lenee that admits of no siiisliiuCe ” Men being ^vhat thej are, 
heir conflicting interests, real or apparent, draw them m 
li\eraOTvays and their passions prompt them to the main 
finance of these interests by all methods possible It is true 
that in i perfectly ciMlised societv this public physical force 
maj never be called into actnal exercise, but this marks, “Siot 
^ho disappearance of governmental, control, br^t {he fipal 
triumph and snprcmac} of it 

0 tJ ul )u hiiiA 

‘A herd of vrolves,” it hns been said, is quiter and more 
at on'% than so inanj ’men'/ unless they nil had one Hoson in 
Ihenf* or^have one power oter fhhiri tinfoitunately 'they 
havO'nbt one reason in' them, each bcingmov^d bj hI3 ovfn 
interests and passions Hobbs insists ihht Ihe other alternative 
IS the Sble resource Man is by nalure'a fighting animal, iftid 
foirceSa thfiiiffnHd lafio, noT-df 'kings alone, -’but ol ^ rill 
mankind Without “a bolnmoh povvei to kdep them alHiff 
awe it 19 impossible forhien to cohere ib any but' file 
primitive forms of societj ^ Without it, civ ihsation is nnattaifl- 
able, injustice IS unchecked and triumphant, hud’tlie life 6f 
man is, sajs Hobbes, “solitarj, pooi, nastj, brutish, ,and 
short” Bentham , ^ ’j > / 

Its origin and growth 1 i i , 4 1,1 

< The, means adoptedjbj themember^ of a social, group to^ 
maintain justice have differed in the different stages ofr'sodial 
evolution There seem to be three distinct epochs in which the 

successive instrument of justice has been Thbj arfiN-' "-e 
f I “"ymlent selp help an4 peiponal \engeance * 

^ ’ I ' 3 j " i _ ^ i.,i 1 


Dejlnt — The Ad 
ministration of Jus 
Uee ’ Discuss the 
necessity of if 
B U Apr 1932 


Explain and com 
ment The ntimi 
ti^strrtaoi* of Jusltei 
by the state must he 
ngarded ai a per 
fnantnt essen- 
tial element of ciri 
Itfdtioli aiict as a 
device that adMfts 
of M^SHbstiiuies ” ' 
B* U t Apr I02o 


Comment upon — 
A herd of irolre^t 
IS sut«(er And iiioro 
of one (han so viahj 
fnn> imless (hey af{ 
had one reason in 
Aem or hare one 
potrer occr then '• 
B U Oct 1927 
' a 

1 > ■> I 

Comment briefly oil 
the folloicin^ — 

' Those trho 
ade themseltes that 
a muZatnde of men 
can be induced to 
lice by the Puleoj 
Eeason are dream 
ers of dreams and 
of the golden age of 
p()e{l "’‘Spino 
B U Oct 192o 

> i tV \ 

Bfanatie the follMC- 
it»j; etafemtnf -i, The 
fiieans adopted \ by- 
the members ofua 
social group .to 
niSln^tn J K s ( fc e 
haie di^rred »t the 
different stage 
social evolnt 
B. U A 
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THE ADS[ISISTRATION OF JUSTICE 


Trace Irtejty the 
ortymof the admi 
nwJra^wn of justice 
B U Oct 1923 
Apr 19J2 


2 — Social force ‘ ' ' 

3 —State force 

"In the beginning man reflressed Ins wrongs bv bis 
band' aided, if need be, b} tbo bands of bis friends 
kinsmen ilt the present da>, bo is defended b} tbc swor 
tbo sfale ** 


In uhat different 
meanings is the 
term ' lair of na 
ture" used! TThe- 
ther and! sf so hoie 
far has (he late of 
naittre tn/lneneed 
the nature of late f 
B U Apt 1937 


Define and d*slnf 
gmsh belteeen Ctvtl 
and Criminal pro- 
ceedings 

B X3 Otl laST 


State Khg and how 
far i( may he i^t 
Civil Justice IS 
the enforcement of 
rights while Crimi- 
nal Justice it the 
^UMisAMenf of 
wrongs ' i 
B. TJ Apr 1919 


"** Erplaifi and dts 
enss the Mloielng 


Law oi IVature 

la (he cml state, the law of aaturc is snpplemented b 7 the eirll 
One of the most importaot elements, then In the transition from the m 
to the cinl state Is the sobstitntion of the force of the ineorporrte coma 
for the force of indmdiiAl as the instrument of the redress and ponisi 
of injnnes The enbslitution was oSeeted with dii&eulty and bf slow dei 
The administration of justice was in the earliest stages of Its derelo; 
merely a choice of peaceable 'arbitration offered for the volnntary accep 
of the parties, rather than a compulsory substitute for self help aniS pi 
war At lost the state interrened and suppressed the old system and saw 
all quarrels eholl be broQgbtforBetttemsnt to thecourts of law Thus a 
the establishment of the modem theory of the eselnsiTe administratii 
justice by the tribnuals of the state 

Kinds of Justice ^ 

( .Administration of justice is divisible into two pa 
Administration of Cnti and Cnnimal justice In admmiste: 
justice the tribunals of the state may either enforce n 
OT puniih torongs In other words, tbej either compel a i 
to do his duty orpHiitsA him for having failed to perform 
In a civil proceeding, the plaintiff clams a nght, and 
court secures it for him by putting pressure upon the defenc 
to that end In a criminal proceeding, the prosecutor da 
no but accuses the defendant of a tirong He is n 
claimant but an accuser 

^ Both in civil and cnnunal proceedings there Isa wrong complained 
Yet the eomplaint is of an essentially different eharacier in both In ' 
justice it amounts to a claim of nght in criminal justice jt amounts me 
to an aecusation of ureny Civil justice is concerned primarily with 
plaintiff and hia rights cnminal justice with the defendant and his offc 
Tbo Conner gives to the plawtiff the latter to the defendant that wl 
ho deserves i 

Private and public wrongs 

By many persons the distinction between crimes and ci 
injuries is wrongly identified with that between public a 
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gr^:: ^ 


S'* 23'* ' 


pn\ate Tvrongs Bj n pw&nr -wrong iffiaejint an o£feAcc’)cpm 
raittetl against the state or the tfewjwfwnfiN* at large, and dealt 
■with in a proceeding to which the state is itself a party A 
prnate wrong is one committed ngainst a prurt/e j<crso); and 
' deilt with ot the suit i)f the nidnidaltl sa tnjuird But 
' tins \iew js not correct In the fu'^t place alt piihlu luongsaie 
s not crmcb Thus a refuel,! to pi\ taxes is wiong agauist the 
state hut it is a ci\il wiong 3n’'t as a refusal to pa\ monev 
lent In n prnate peison is a civil ivrong Seeondlv ohdcs 
are not pnihi nrongs Mos*- of the numerous offences mas ho 
^ prosecuted m a pioeeeding instituted In a pi i\ ite person \ ot 
j the proceeding ij> criminal none the les® 
i 

f According to Salinond the t?M isieus heltif^n palhr and p> i 
tate inongs and letieeen nones and mil tnjiotes aie not co 
;* inetilenf hnt <ross dnntons ‘ Public rigUtsnieofUuenfoncd 
oud pu\ate wrougs^aie often punished The di'.lmdwn let 
' ueen erimes and cml injfoies is based not on any dt^eienee in the 
tiflfwre of the right vihingedf o) t» the pithlo or pinate naiitie 
of the pioeeeding iahni in tespert of the violation, Int on 
the difference' tn the nature of the leuiedij applied ” The lemedj 
in the case of ci\U injun is enfoiremenf of the plaintiff^s 
jjl right in the case of a crime ot the wrongdoer 

^ CimI justice IS concerned pnmauU with the plaintiff and bis 

If 
I! 


I 

(jvwg iltusih^e^i 
jrydnps are div,fsi 
III into hco orls'bf 
sp cies prtt atb 
irronrjs or public 
v-iongy" 

B U Oct 19"<> 


‘ Th C diShnction 
icfcccii citmmal 
a id eml viongs ts 
fiatel fol on any 
di^erence «« Vio 
nattreifOie remedy 
(ipphid ' Con 
nuut upon ihts and 
expliiiH its imph 
^liUons 

D L Oct 193J 


Jlie diiimns fcff 
irccft pulho atid 
prnate urotigs and 
bettreen crioies and 
ettil t>i;iiri«8 ore 
not eoineidrnt int 
orosb duusfon*'* 
Comment 
B U Oct 


19S7 


rights criminal justice with the accused and his offences 


Private and public jutlice 


' When wo consider justice In its ipecial aspect as admlmsterod and 
li maintained bj the tnbunala of the state it becomes manifest that it is of tv o 
g( kinds Justice is either private or public Theformeriea relation bctweCB 
individual persona-between man and man— while tb© latter is a relation 
ween individual persons and a court of justice Private justice is that wLIct ti*- 
courts are appointed to maintain or enforce public justice is that wLI fc 
^ are appointed to administer and dispense Public ja<>tice is that « 

^ plaintiff demands and receives from a judicial tribunal Wcaosr t*- i» *a 
to obtain private justice from his antagonist Pnvate justlee i< 
sake of which the courts exist public justice is tb© 
fulfil their functions It is public justice, not private ■». e — 
fc sword and the scales ' 


lulienccs ^ ^ 


'"'syitth clear 
S^r^t, prtra^ a*- 

f t Ar- 


Public justice IS of two kind® being eitbrr *^s£a: 

Justice Is retributive whereascivil justice is fea;*-dsil. 

justice gives to n wrongdoer what he d<‘se'T6v „ 


his infraction of the rule of private justicf 




THE ADMINISTRATION OF JUSTICE 


Stale the objects ol 
punisbintnt tn the 
administration of 
enmiiial justice 
II hat should III your 
opinion be the real 
object of such 
punishment f 

B { Oct 1923 
Apr 1932 
Oct 1936 


Apr 19 9 


Lsplain in brief the 
deterrent purpose of 
punishment 

B U Oet 1926 


2i 

ft person who has been InJnroJ by ft elolatlon of private justice whst b 
doservea bv way of restitution or redroii from him who hts lo Injarri 
him 

Objects of punislimcnt in criminal trials 

Pnrpoees of pnnislmiont nre fonr mz 1 OcterrcBl 
2 PrL\enti\c 3 Ilefomiativo nnd 4 ^Relributne 

I DctGiTcnt punitltmeot 

c 

PitntsJimflU ts prtMiarsli/ deterroil — Its object is to deter 
persons m gencml bt fear bj makinff the offender an example 
and tvirning to all 

This (leterrout metbotl is now Bcnerallji. rcffarded os the most fruitful 
method of suppressing crime while preventive and reformatio e methods ciu 
only operate upon the enmiuol himself 


2. Pres euiiie punishment 


E-’jjlain (ft brief the 
preienf lie purpose 
of punishment 

B U Oct 1936 


Discuss the iitiUly 
or futility of death 
sentence as a pu 
HtsJimenf also dis 
cuss ukat the result 
irtii be if death sen 
tence can be atcar 
(led for all offences 
B U Oct 1926 


Piinishmeot IS in the «econd plftCc.pieicHfue orrfjsrt&Ini^ 
Its piiman purpose being to ihler b> feir, its secoDdirj pnr 
pose IS to preieiU a repetition of irrongdoing bj the rfwnMemeaf 
of the wongdoer 

Capital pkh { s 7 i » i « i < 

The atrtbois of the Indian Penal Code s'!} "We ore con | 
\inced that it ought to be very sparing!} inflicted and we 
propose to emplo} it only in cases where either murder or the 
highest offence against the state (S 121) has been committed " 
Foi if death sentence were to bo awarded even for petty ofien 
ces no donbt it would deter men from committing those 
offences but it Will not ser\ e as on inducement to stop short at 
the Ic'ss senons crime when committed it will be on the 
othei band, a strong moti\e to follow up bis crime with murder 
The piincjpal object of punishment ttiJI thns be frnstrafced 


Punishments under the 1 P Code 

The puDishmtrnts to which tire offenders are liable under the provisions 
of the Indian Penal Code are (1) Death {'’) Transportation (3) Penal Servitude 
(4) Imprisonment (5) Forfeiture of property, (6) I me 

(1) The antbors of the Code say We are convinced that it 

ousht to be very spanngly inflicted and we propose to employ it only 
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I o cases where either murder or the highest offence ag^st the stat^ (S 121) has 
55 teen committeed " I or if death sentence were to be awarded ev en for petty 
offences no doubt it avould deter men from committing those offences but 
it Will not serve as on inducement to stop short at the less serious crime when 
committed , ft will he, on t2ip other hand r atrone inott\ e to folJow up his 
crime with murder The principal object of punishment will thus be 
frustrated 

^ (2) Ti on porwtioti —The pain which is caused by punishment is unroived 

evil It IS by tho terror which it inspires that It produces pood and perhaps 
no punishment inspires eo much terror in proportion to the actual psiu winch 
ft causes as the punishment of transportioa in this country (India ) Prolonged 
^ imprisonment may be moio painful m the actual endurance, but it is not 
ISlI dreaded so much beforehand nor does a sentence of Imprisonment stnhe cither 
the offender or the by stander with so much horror as a sentence of evilo 
beyond they call the Black ’iVater The separation rc«e3ibles that which 
^ takes place at the moment of death 
jisi 

(3) IwiprijOHMieuf — Impri onment IS oflwo kinds rigorous and simp c 
In the case of rigorous impri osment the offender is put to bard labour such 
as grinding com digging earth etc lu the case of etmple imprisonment the 
offender te condnod to jalf end is not put to any kind of work 
lift? 

pB U) rorfei(«r«— Absolulo forfeiture of property was a punishment laflicttd 
OQ persons guilty of bi{,h political offences and offences punishable with death 
It has now been abdluhed by Act A.\ 1 of 1021 

lotfeitnre of specific property is still rettdned os a punishmtDt in some 
cases See S Ufi 127 and 160 I F Code 

^ 8 Itcfonnati>e puni limeut 
* 

51^ Pitms/iJHCiW IS in Ihe iJiinJ place rcformnttte Itfiimsnt 
tfei tr/onHJHff the indiMdnnl ntlicr Ibnn pamshiug liim “Offences 
of I are committeed through the influence otinoti\es upon chnrnctcr, 
nud may bo pretouted eitherbj a chnngo of motiies or by n 
irt ^ change of choraetor Punishment as deterrent has the former 
ijt 5 ^ effect as r^'forn1nll^e, it has the latter ” 

I There is a noeesrors conflict between the detenent and the 

reformative theories of punishment The pureK reformative 
theory admits only such foms of pnmsbmcnt as nrc sn&sfrtifjif 
(o the -tducatton and dtsctpUnc of f/ie crimmoh and rejects nil 
those wluch are profitable as dctcrrc'ht or disabling Application 
^ of this refonnatno method demands tbit pnMins should he 
turned into coinforfablo dwelling bouses with libraries plav mg 
fields, and other eilueitivc facilities in order that phvsic**! and 


Zlisciiss IrJ^y 
aspects of each 
l/ic p«n»s/inie»i(5 
prescribed under 
the Indian Pinal 
Code except those of 
ftne and penal ser 
iititde 

B V Get 1<26 


hxamne tuVy the 
ohjeeta of the 
(hferent Xtndt of 
punishments as ends 
of eriminAt jnsheo 
irith special refer 
ence (<’ the lUforma 
lory Theory of Pu 
nishmtnt. 

B C OcL 1033 
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THL \DMIM‘>TKATJON Oi JU3TICF 


irrite a $Ucri tx 
ptnnHory note on 
/’fformflticfl ritwih 
nent 

if I, 103* 


mcnta! rijuvtmition of the mmalM mo\ take plneo InPrho 
of dcatli peimltv w in tlijs mi.u mcroh a eonfesMon of failare, 
and flogging a hirbaron** rtlic of higone time"* Tlio (U{trrt%< 
thcorj, on the other hand, demand*' that pri**!!!!! shonlilbe 
as tiupleasanl as it foitstslfiil trith fiunirinili/ in order tbs 
criminal cla^act iim} feel a dread of incaicemtion tberciD 
irlule death and flogging arc to ho retaiacd as laluabh 
deterrent*' m tcrtnin cases 

Theory ot rehnnalue pumshtnent I 

According to the mcw* of the advocate's of the reformative 
tbeorj impri«s>nmcnt is the on!> important instrument avail 
able for the purpose of a pnrelj reformative sjstem 


Us cnficiSMi 


Distwis <ini{ ^ 
et e t!ie Jtrtorm ittre 
thiory of 
mi*«« aeeor 

limy to you, ihouhl 
It just and rational 
system of crtminal 
justies f 

B U Apr 1043 


But in MOW of the moral standanl of the existing societies, 
the application of the purely reformative thron vronld lend to 
astonishing and inadmissible results If tnmionls ato B<*at 
to a pri«ou m orvler to be there transformed into good citizens 
byphvsical intellectnal, and moral training prisons must be 
turned into dwcHmg places far too tomfortable to serv e as any 
effectual deterrent to those clas&ea fiom which criminals are 
chiefly drvnn 


Again in the case of tnco! rtyible offenders the logical 
infctPTic'* from this, theory is that thev should be abandoned m 
despair as noi Qt subjects for penal discipline 


A Jfodein f/icojy ctmsirfererf 


A political part/j to 
l\c itatr proposes to 
ileUeer the enmr- 
no!} out of (he liaiils 
of men of late into 
those of men of me’ 
£(ti(e the 
ttiffiiyreriis that con 
he a Icatuel for and 
against this tieir 
q ting your opinion 
«H Jhe 

B U Apr 1D27 


According to tbe new sv-icnce of criminal anthropology, 
trinie is ideotified with ’some «ii®nfaf disease and therefore 
criminals should be delivered out of the_h indsof men of law into 
fTi6'"Tdiil3sr” of men of medicine To a very^l^ge extent 
mmmya arc not nonn-n^and healthy human beings crime is 
the product of physical and mental abuormahty and degene 
mev therefoie it is, desirable that they should be medically 
examined first ind if they are found not to be abnormal or 
insane bnt ordinarv types, of human beings, they mit.ht be 
dealt with by the law and awarded proper pnnishraent 


THE ADMIMNTRATION OP JU3TICP 


27 


l^SVliai IS the correct theory f 

The perfect sj stem of criminal justice IS biscd on neither 
reformatise nor the deteircnt ptmciple exclusiselj, but 
the result of a compromise between them In this compro 
'^'®*inise it IS the principle nhith possesses pm/omrnani 

*^’*iufluenee 

n’n 

In the case of 3n\ enile offenders reformative punishment 
maj be rightb gi^en ns there are gieatei chanues of improve 
ment than lu the case of adults In the case of habitual and 
iDCOirigible offenders, deteiient punishment alone should be 
irES''awarded, as it alone will serve a vvarnmg and an e\ample 
E a'^to others 


Consiiler the iinpar 
tonce of curatice 
punishment in the 
adintittstraUoty of 
criminal justice 
fVhat accorihng to 
you should be the 
object of ptims/inunl 
in. dealing tcijh (i) 
Juveniles (ti) Old 
Offinders and (ii ) 
Abnormals T 
B U Apr 1936 


■4 Bcinltulive ptmutunenl 

It 16 that which serv ea f oi the satisfaction of emotion of 
iieW retributive indignation which in all healtbj communities is 
jJ Utirred up bj injustice It gratifies the instinct of revenge 
I s«or retaliation, whmh exists not merelj m the individual 
tuetwronged, but also by waj of sjmpotbetic extension, m the 
xst^-aocietj at large 
as si 

i)^t;£almond % Theory of Expiation’ 


rTntertsftorfnoleen 
BetribuUie PmmisJi 
ffient 

B U Oet 

Apr 1938 


A more defiaite form of the ides of purely retributive poaishment is that 
•of ‘ rrpwuou ’ In tbia view ctime is blotted out or ‘expiated’ by the 
suffering of Us appoints i penalty To snSer punisbiuent is to -pay debt due 
to the law that has been violated The mon^-doer bos b> transgressing the 
law of ngbt mcnrred a debt Justice reqnirvs tb-t the debt be paid and 
that the wrong be explatel The penalty of wrong-doing w a debt which 
the o2endi.r owes to his victim and when the punishment b « been endured, 
the debt is paid innocence is subatilut«*dforgniU and tbevincHfam juris forge*! 
by crime is dissolved Hence the remark of Salmond- ymlt pf«s pimishmm! it 
-ea^al to innocence ’ 

ref'J'* 

Primary and sanctioning ri^jhls 
j(„f« The object of civil pioceedmgs, is the 

the plaintiff's right The right so enforced i«- e 

ijijM <»r ^aiicfioinH*/ 




A sanctioning right i-s one , 

cf aiio(7icr right All oiluis are priri^"* t^s>^ •»•»«*. 




Quill plus pufnrk- 
ment i« equal to m- 

a r 


1-f^ 








““■ itej 


o<f?io„” ” ^f»ai 

^ U 

'P' 1934 


f^P'‘‘’'rrZ i'«‘ 

*^frett * ^ual 
^ I ^ 

iS3r 


th °’“‘ 
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inlaw has no remedy npainst A Bnt the modem opinion is that there is 
10 snffioient rtoson for drawing any distinction in point of BurvlTnl between 
r, 5 he Tight of a creditor to recover his dcbtnnd the right of n man who has 
leen mjuted by assaolt or defamation to recover compensation According 
0 It the liability once orginated creates a valnable right m the person 
mnged 


^ Penal' and ‘Remedial’ liability 

proecedinRs maj be duided into fi\e classes, 

^ lameh —1 Actions for specific enforcement, 2 Actions for 
j.j^,.^estitntion 3 Actions for penal redress, 4 Penal actions, and 
Criminal prosecutions 

It maj be obserted that the last three of these contain a 
common element which is absent from the others, namcl> the 
idea of punishment All the^o three proceedings, therefore, 
maj be clashed together as penal, and ns the sources of penal 
'^’luibiUty The othoi forms, nnrael> specific enforcement and 
'^“destitution, contain u-o such penal element and thev ma> be 
'^S^^ela'ssed together ns remedial and as the somcC!> of reju^clm^ 

uehr Penal proceedings, therefoie, ma> be defined as those tn 
nhch thfi object of the laiCt mmediate or tWferjdr, n or tncludes 
the punishment of the defendants All others are rcwedini, the 
purpose of the law being nothing rooio tlinn the enforcement of 
the plaintiff's riffhl / 

itof' 

li i'" -Secondary Punclions of Courts of Law 

ii/i^* * 

The primarj function of a court of law as we ha\e already 
li ^ seen above, is the administiation of justice mz the application 
ff bj the state of the sanction of phjsieal force to the mles of 
moll ^ justice 


!i)S 


It IS to admmistei justice that the tribunals of the state are 
established But theie are fonr secondary fumtions which 
the Courts peiform Thev are— 

1 Petition of Pioht 

If a subject claims that a debt is due to him from the 
Crown or that the Crown his brohen i contract or 


Dljiite anil dtsttn 
tjMSh betieeen Penal 
and remedial 
proc«rfiM{7S Giie 
AlHsfranotis to eln 
etdate yotir ansuer 
B U Oct 1923 
Wi 
Apr 1J32 
1034 
Oct 1936 


Slate t/riejli/ th^ pri 
manj and secondary 
(unction o( courts 
of law 

B U Oet 1921 
\pr 1928 
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Lxplain ichat ts 
nieaiit hp reUtion 

of Ei}f‘i 

B V Ort 1931 
Air 19oS 


Brufiii ihsru^s he 
secontlati; funotWHS 
of rourt of liiii 
1 U \]>i 

19 2 
1016 
Oct I'loS 


'xrougfitllv deHiu'i his proppit>, he is at libeit\ to tat 
liroeeedmgs wa> of petition of right iii a coui’t of hw ft 
the detennmation of his lights and the claim will be dub it 
ebtTgated bj the eomt and deciMon pronounced on niertfso 
the else 3 tist as in an action between two pruate per-on* 
BntibJsjA-Doi tbeadnuiJJsb/jtJAu oS j}}sbce{>bjc^}^ wid/iroperl 
’Uncalled for//ie esheiUtal flenif’nt of coenne foxe lachxj 
'•bhe state is the judge m its own cause/ and cinnot excrii 
Constraint against itself , 

I 

2 Declaration of Eiglil 

A litigant maj claim the as^jistance of a Court of 
Oot because his right* aic imh/fed but because the\ aio wHcPifcis 
^hat be desne* is not then cnfocemenl against another peruos 
but a (leclatnlion (ha* they exist Esomples of dechiUor 
Proceeding* arc declaritions of legitimacj, and the authorits 
tlvc intcrpietation of mils 

3 Admiustralion 

Courts of justice «ometimes nndertike the minagment ant 
fiislrtltUton of propertj Examples aie the administration of 
a trust, the liquidation of a coinpanv 


4 Titles of ItigLl 

^ These arc all those cases in which judicial decrees orf 
^{nvh\edas(heiae'ia>><jf<rrra^(nff, (rans^errufy antf 

rights e g , an adjudication of bankruptes a grant of 
letters, of administration etc 


THE SOURCES OF LAW 


sources of La>\ 

Tlie-so nre — 1 Foriml ftiul 2 Mntciml ‘A tonml 
sonrce IS that from ^\hlcll a mlc of luTulen^c** it*^ /mcc and 
xaluhtij It IS that fiom which the OHlhoitfi/ of the law 
proceeds The material sources are those from which is 
deri\cd the luattfr and not the xaluUly of the law The formal 
source of the cnil Hw is one, mz tie tctHmulpom^ of the 
state as manifested m coiuts of justice” The of the 

law mn^ he draun fiom all kinds of matciiil source-* j; 

Kiads ot Material aourcea 

These nre legal and (h) hstoncal 

(0 The former arc those sources which arc lecognxstd as 
such hj the late tlseU The historical sources aio 
desiftiite of legal recogntlton 

(ii) The legal sources are (iKf/ioi i/flfiip, (c g the decisions 
of English courts arc a legal and authontatn o source 
of English law, but those of American coiuts aio m 
England rnereli a historical or unauthontatii e 
source), whereas 7iisfoMC«fse«rcesnr€Hn«Mf7iorifnfue 

(ill) The legal sources are allowed bj the Ian courts ns 
of right, historical sources haie no such claim 

I«gal and histoncal sources disUnguishcd 

“ Legal Sources' — It is the name given to tho^e sources which are the 
instruments or organs of the State by which legal rules ore created e g , 
legislation, and custom They are autbontativc They are allowed by the 
Law Courts as of right They aro tho gates through which new principles 
find admittance into the realm of law 

I Hntorical Sources ’’—They are places where rules subsequently 
turned into legal principles, were first to be found hi an imanthoritati\ c form 
They are not allowed by the Lan Courts as of ttgJil Some examples are 


lit at is meant bg 
sources of Late f 
Jloir (lots iflliiiond 
classify SCI Cl at 
oiirets of Mif f 
I! L Apr 1033 


Vistiiiguish beiirecn 
loriiial and ilatcri 
alsonrcisof laic 
D L Oct 19-!) 

1037 

1039 


SMfe all the diJTe- 
retit toiirees of late 

Kith e/niNj>les 

B U Oct 1032 
Apr 1937 


ir^ot are the legal 
sources of law t 
B U Oct 1031 


Disttnguish MicecH 
the Legal and Sis 
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B U Apr 193S 
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-'’’^Ultimate legal principles 

There mn^he fohntl in e\cY‘3 legal *{3 stem certain nltimntc 
principles from which others arorfcriicrf but which arc them 
selves self existent In English law, the rule that the Acts of 
Parliament hn^o the force of law is Icgnlh ultimate , its source 
IS historical onb and not legal The rule that judicial decisions 
will be binding pi*eccdents is abo unilcn\cd, no statute lajs it 
doivn A legal S3 stem ma\ recognise ati\ number of thee 
ultimate principles but is not hound to rocogniso tijoit than one 


Wrile a tiote on 
Ultimate legal 
principles 

B L Apr 193 j 
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naoted law whicli lias its source in ^a^lOt^s forms of subordi 
late and restricted legislative authontj possessed hy prixaie 
persons and todies of persons 


A railway compatiy, for example may make by Iflws for the regulation 
)f its undertaking or a university may make statutes for the government of 
its members Legislation thus effected 1 called bk/<miO*Hc' 

'1 

Autonomic law and Convenuonal law distiaguisbed 

Conventional law is the law which has its source m the agreement of tho^e 
who are subject to it Agreement is a law for those who make it, which 
supersedes, supplements or derogates from the ordinary law of the land eg 
If articles of association of a company, articles of partnership There is a close 
resemblance between ootonomio law and comentional law but there is also 
a real difference between them The creation of each is a tnnction entrusted 
Itiby the state to private persons But conventional law is the product of 
tSogreenieaf and, therefore is law for none except those who have consented 
to its creation Autonomic law on^the contrary is the product of a true 
form of UgtilattOK 

^lents of statute law and case-laiv ' 

10 

, ii The athantages of legislationcm be best eomKieredlgecrpfrss*^ 
tiitng tf Kith precedent 


DisUnguish let teen 
Autonoiuic law' 
and CottcenlKMial 
law ’ 

B U Apr 19D4 

There «s a eh e re- 
sembUinee l^eeu 
attiOHoaite law and 
eonreiU-awei 'ar 
Imt, Ae^t % a 
res' ie' 

wtem :!'*«. CoM- 

E. C a- *955 


D-m-iA. e»*p'r 
e s of 

Lrj‘t and pre 
enf'n' ^ u* n-alxng 

derr.jfp^ng of 

uST 

5: r 0-t. 1321 
Oet. 1&-.4 


1 Abroijatue vouer -"Legislation is both sr-d 

ogatiiT, while precedent possesses tonsfifj/fiie 
"The filet \iitue of l6gi«ilntion lies m its y -r*-_ L> 

not only a source of new law, but is also fb* c^’"£r7«» 
instiument of alohshinfj the existing law 

Precedent, on the other hand, does wf i.it 2*^-0- 

satixe power which is so necessan for I-si. --ijr-r. jr 

= 1 * produce Jieit law, but it cannot m<’rs»wrt*s'^-'{rf Ja-j- 

Legislation, theiefore la an » * 

tfj indeed of legal j7ro!cf7i, but of legjlr*'/rj» ~ 


2 iij^enr!/ ^hesidatiozsZ — a ^ . 
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pret and apphj the law * ‘ 
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xKicds of mlcrpretauon 

lutepretAtiQU is of firokinds sravimattcal nnd logical Tlio 
'^VoriJier regards exclnsi\ els tlie\eilj'vl er/tression of the lai\ It 
^does not look beyond tho letter of the law fltlera UgxsJ 
Logical itiferprefafioii, on the other hand, is that which ^eparh 
from the letter of the Ian , and seeks elsciehere for some other 
’“and more sati-^factors CMdcnce of the true tiifetj/ton of the 
'\egislatnre Csententia legisJ 


State the priuctples 
whtek should ffiiide 
the judicature iij the 
interpretatton o f 
enacted late 

B U Oct 1927 


J’nnciples of interpretation 


The principles teliich guide the jiMlieaftire tn the viierpreia 
tion of ejincfed foic are the foUotcing — 


In all ordmars cases grammatical tnierpretatton ts the sole 
^^^fomi alloieahle “The conrts must be content to accept the 
legis as the csclusivo and conclnsue evidence of the sen 
legis They must generally take it absolutels for granted 
' ^ that the legislature has said what it meant, and meant what it 
'^**ha8 said " “ Judges are not at liberts to to, oi tale from, 
•or modify, the letter of the law, simpls because thes ha\e reason 
tobelie\e that the trno senterifta fe^rts is not completely or 
<orreetlj expressed ” 


As stated abo\e the conrts must be content to accept the 
hfero feffis as the exclusive and conelashe evidence of the sen 
ientia legis To this general principle of interpietation there 
^ are iico exceptions — 

ExcBprrov I — drst exception is where the letter of (he 
Jaio ts logically defecliie i e when it fails to expiess some 
„lrt' definite idea 

The logical delects are three tu nimher — 

,m«f 1 Amhiguity —A statute, instead of meaning one thing, 
ma> mean two or more different things In such a case, it is 
the dutj of the courts to go behind the letter of the law to 
ascertain from other sources the true tniention 


“ Inconsistency —A second logical defect of statutory 
expression is tnconsistency A Hw, instead of having more 
‘ meanings than one, maj have none at all In such a case judges 


JVhat IS mtnnt Vs 
Interpretation of 
Latc”t 

B U Apr 1931 


tTitAertr^aC etrcMm 
SAnteri tri{{ a conrt 
disregard the Itlata 
legis as the^xclusne 
and eoncliiSice eci 
dence of the senten 
no Jfj7« t 
B tr Mar 1921 


the principles 
eoiiimouls a lopted 
Vs Couitsof Luic Hi 
the cOiUti action of 
i^tatute Laic 
B U Apr 1934 
Oct 1933 


i?isc««4 the relatiee 
claims of Oie letter 
and Die ipirtl £>/ 
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tEGlbl^ATION 


Miact/'il fiw and Uic 
pruiciplts ir /i 1 0 /» 
pwnjtf iltf Courts on 
this maticr 

L I Apr IMS 


Is fin tt»ieaao»a2>?e 
siatui/ oi laic 

rnadfi KKftei a 

tufoTcetille 

2ntf f 

B r OtJ, 1927 


to n<:ccitfliii the of ihQlay^yfsenlenitaleois)^^^ 
concct the kltn of the Inw {liltra legtsj according!' 

<i IncompUltncss — the law ina' hoIogttaUr^ 
feetn e bj reason of tneompUtenei^ The text inaj contain 'o 
fneiom (gap) which pieients it fiom c'^prossmg on\ cotnplf 
idea In sDoh a case the courts mai stippl' the onncsierist 
wa' of logical mtciprctatioii 

E\OFrTiO\ 11 —“The excfplton m which logical inff 

pretaticin is entitled to siiporsule grornmatical, is that in wt 
the tc\t leads to a itsiiU so «MiensoHfj&te that it is selfe'nl? 
that the legislature could not hn^ e meant what it has swl Tl 
there uiai be an ob'ious cla tf'al cnoi m the text Salmon^ 

NOTL.— Even it a 6t»tot6 of a lire-law unrvssonable eueb a Stalo^^ 
byelaw tx en/orccabto at bsw &«cause the duty of the juJicatuxe 
tulmmister the lawfit «t «f The) eonnot go it to see nhetheriAo' 

Tfhat extoal It IS UHjust or tmiMsonitlJe Thst is the funetton of the Zf 
laturc and the Legislature fiToffeeas consider the nlteration or modifies t<os‘ 
an uoresscoabtoLan Unless and ontil this has been dose the Judge 
enforte it as it stands 
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CHAPTER IV 


lo- precedent 

la ' Force of precedents in English law 

In England case law la treated with as tnueh respect ns Statute law 
, In England n judicial precedent speata with anthoritp tt is not merely 
' cndenec ol the law but a source of it This is chiefly due to the peculiarly 
• ’ powerful and authoritative position which has been at all times occupied by 
^ the English judges 

ii 5 

i,il 5 The practice of citing precedents began m England in the time of 
Edward I At first decisions were cited not as binding precedents but as 
indicating the true law From the time of James I however the view is 
s(uf' established that the duty of the Judges is to follow precedents This u the 
ler i distinguishing ebaracteristio of English law and of the systems foanded 
the i open it 

£ a i« 

li s ' Many Continental Systems foltowmg the Roman law do sot regard 
judicial decisions as having binding force though they may be useful as 
showing the new of the law held by a qualified body of men In ao«t of these 
countries a previous decision is merely instrnetlre and not authoritative It is 
an evidence of law it is an instrument for the persoasion of the Judges and is 
nothing more The English system, on the other hsnd, attaches great weight 
to the iudiciaJ decision A judtcuil precedent speaks England trirh 
it U not merely ettdenee of the latclut a sovres of it and the Courts are bound 
to follotc the law that is so estalUshed 

The anthonty of precedent has beon epeciolly great in England for two 
reasons — { I ) The concentration and centralisation of tho administration of 
justice in the hands of Judges C ii ) The eldll and proCesaional reputation of 
the English Judges 

Kinds of precedents 

Authoriiauve and persoattve 

An authortfaftie precedent is one -wliich Uie Judges »»M<f 
follow whether they approve of it or not It is Zundniff upon 
them and ficfiides fAfir judicinf dsscreUon for the future 

A persuasne precedent i& one svhiththe lodges nio under 
no ohligatiOn to follotc but which thev will fo?f info 
tiou and to which they will nttncli #«cA wti^ht is it seems to 
them to dc'^erte _ 


CarefuUu trace the 

pcrttehiChprecedint 

has played %n the 
grouthatal decelop 
ment of the lair 
B U Apr 192& 


ITri^fi n shat note 
on —Judgment and 
jyecedetit 

B U Oct 193a 


"Ajutltcal precedent 
m Lngland etc esta 
bhshed* Comment 
B U Oct 103J 


Vifine JutJio itatfcr 
prreedenl 

B V A\r mi 


Ifliutarr r iiastre 
Pn riltfttT 
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rilECEDEM 


i^»st*n 5 r«<sh between 
AuthoritaUvc atul 
Persuastce precede- 
tits 

B U Oct 19‘’9, 1932 
Apr 1034 Oct 1936 
Apr 1939 1943 


TIjo oulhorllative precedents rccopnised by FncluJi Jaw ore the deci- 
of the superior Courts of jtwtSco Jn EnsJond The chief ciasset of permn 
precedenU are the Mlowiny — 

( 1 ) The iudtjments of the Privy Council when sitlinp «w Ibe 
Court of Appeal from the Colonies 


Gics three 

tions of pasuasxce 

precedents 

B V Oct 1092 


( 2 ) 1 he decisions of superior Courts in other portions of the Bnt 
Empire for etsmpie, Irish Courts 

( 3 ) horciin) judfpneuts, and more especially those of Ami 
Courts 


iriien areprecedciitj 
of ahsoliifc flHUiOTity 
and when of condi 
ttonal authority f 

Oct 192^ 

State hoK far (he 
lartous courts arc 
^und by precious 
decision ininqtand 
B U Apr 1927 


i^fe hole far (he 
various courts are 
bound by prctions 
ifeoistons in cass of 
India 

B U Apr 1927 


Aame some of ike 
courts Khose decis 
iOtts are absolutcty 
htndtnr; on (he Bom 
bay Styh Court 
B U Oct 1928 


I hat arc Ike classes 
of authoritatice and 
persuasive preee 
dents so far as the 
Bombay High Court 
is concerned f 

B U Oct 1933 


A precedent nmj be absolute in its nature i o itisbmdicj 
at all etents It maj be coiuhltotial as Tvlien its authority inayb 
dissented from 

7» Bn^laHd altotute antAortty eiisis in the folleirin^ eases — 

( 1 ) Every Court is absolutely bound by the decisions of all loiuC 
superior to itself 

( 2 ) The House of Lords is absolutely bound by its otra deciaious- 
( 3 ) The Court of Appeal is absolutely bound by its oirn decision^ 
and by those of other courts of co-ordmafe authonty 

RULES AS TO AUTHORlTi 01 PKECEdETTS 


la Eoglsud 


1 Every eonrt is bound by the 
decision of a superior court 

2 The decisions of the House of 
Lords have got the biebest 
authority 

3 The decisions of the Privy 
Council although it la a eonrt of 
oppeal are in theory not regarded 
os unquestionably authoritative 
though in practice it has as 
much respect as the House 
of Lords 

4 The mdmdua) judges are not 
bound by tbe decisions of each 
other The House of Lords and 
the Court of Appeal are feove- 
rued by its presoous decisions 

5 The judicial committee i e the 
Pnvy Council la not in theory 
governed by its previous 
decisions but m practice it 
departs vrith the greatest 
reluctance from its previous 
decisions 


la India 


1 The decisions of the Friu 
Connell are of tbe highe I 
authority 

2 The decisions of one High Coart 
are not authoritative with 
regard to another High Court 

3 In the same High Court tfce 
decision of a single judge 
binding on another sing'* 
judge but not on « court ol 
Appeal , 

4 A judge of the lower court i* 
bound to follow the ruliog 
the High Court of his own 
prendency when there is • 
conflict amongst the Hig'' 
Courts 

5 Unreported judgments have 
mueh binding authority s'* 
reported ones 


/ 
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Declarator) and Original 

iiir Adeclarator} pieceOentisoiie^shichisineieh the oppJjcnfit>n 
of fl» alrcaffy existtng uih of Inn, an original precedent is one 
^ijwhieh creaks and applies a «pjr rule A declamtor> precedent 
IS not a source of iieir law 

Ordinarily, dwlantory precedents are fat more ntt«i«o«r than original 
jjyprecedents for, on mo t points tlio law is already settled and jadicial decisions 
are therefore commonly mere declarations of per-exi«ting principles Original 
precedents, though /ftrri in mimber, ate greater in imporlaiiee tor the) 
I alone develop the law 
■ttfl 


Declaratory theory of Precedents 

jtS The oW tfteory In England was that precedents were declaratory merely 
Their original operation was not recognised Common law was regarded ns 
[ffiji customary law ‘Judge-made law or case law was considered n fiction 
According to this orthodox theory Judges expound declare and publish the 
law but do not make it “Judges, says Blackstone aro delegated not 
to pronounce a new law but to maintain and expound the old one ” This view 
.^never prevailed in the Court of Chancery There could be no pretence that 
the principles of equity were founded in custom, for they obviously had their 
origin in judicial decisions The declaratory theory « wte rejected with regard 
to common law also and it is admitted openly says Salmond, that precedents 
* * make law as well as declare it*'? Austin de<>cribe3 this orthodox theory as a 
childish fiction “ 


Nature of precedents 

Tf ’ The power of precedents to make law Is purely consohitice ond m no 
iC^®^ degree aVrogatna In other words yiidicial decwiouj way M«t«, fair, luif tfcey 
cannot after it. ^ Where ther^ is a settled rule on any point the judges have no 
authority to substitute for it a law of ihnroKn maKtug Their legislative 
jir” power is strictly limited to supplying the vacancies of the legal system, to 
r ^ filling up with new law the gaps which exist m the old to supplementing the 
(o‘ imperfectly developed body of legal docirme This statement however, 
requires two qualifications — j 


rft*^ 




1 —In the first place it must bo read subject to the undoubted power of 

the Courts to overrule or disregard precedents ' ' ‘ 

2 —The role that a precedent has no abrogative power must be read 
subject to the maxim, ^lod fieri bon drl>et fnetuM rafef Though the Judges 
are appointed to follow the law and not to subvert it yet if the rule is broken 
through and a precedent is estabh bed jrbich conflicts with pre-existiDo lau, 
it does not follow from this alotie that this decision is destitute of legal efficacy 
For it IS a well known^ maxim of the law that a thing trkicft ouyht nof to hate 
fcecii (lone may necerOuless le tahd tclien tl is done ' 


iniiwciafe and exp 
Inin the tariusltnils 
of precedents 
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TTTiaf is the Deela 
r ttory Theory of 
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n7i«t IS the deelara 
totg Theory of Prece 
dent f Does Safniond 
accept this theory t 
B U Oct 1DS4 
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B V Apr I93-» 
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)bitur dicta 

5 All that lb ‘'aid bj the Court iy the leay, that is to say 
'tatementb of law which go beyond the requuements of the 
iwticuiae case, and la\ do^TIx a rnle that is trreletatil or 
I'nneeeisnnj for the purpose in hand lie called obiter duin 
,Che&e (luUi possess onl> the force of peisaasue precedents 


.''uclions of judge and jury 

It IS commonlj said that all qnei>tions of fict are for the 
furj and all questions of law for the Judge Original 
5ieeedents which ser\e a<? the sonice of judicial principles are 
Answers to questions of fact Are such precedents then, made 
'hj Junes instead of b\ Judyes f The tiuth of the matter is 
®bat although all questions ot law are for the Judges, all 
jjuestions of fact are not for tho Jm> 

lA 

The rule consistentlj acted upon is that a Judge will not 
uhmit to the Turi auj question which he is himself capable of 
answering on principh The only questions which go to the 
jjJurj are such questions of fact which admit of no principle 
The questions of fact which can be answered on pnncip/e are 
withdrawn from the cognizance of the Jnrj bj means of a legal 
[^fiction that thej are already questions of low 


fVhat ts meant by 
Ob\fer iltcta' athd 
Khat <hcir ralae 
as precideni t 

B U Oct 1928 
Apr 1930 Oct 1932 
Apr 1936 Oct 1936 
Apr 1931 


I^istiiiguish ietiCt-en 
ihe respetitve func 
tiom of judges «iirt 

jurtes 

B U Oct 1931 
Apr 1937 


(an a tinesUoH of 
faet ilecided by ri 
jMryfcate the same 
e/fict at a quesUon 
otiaicf 0 ire reasons 
B I Oct 1032 
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CllA-PTER I 
THE STATE 


)enn!tIon 

A state IS *a socttfu of jnfn tstabUsheil ht the nininlenauee of 
eace aud justice ficithin ft determimil ternlonjJ hy icon of force 

'rimary and essential function of llic State 

The end of o%cn organised political nssocintion is to 
rovidc defence n( 7 ainjt extertinl enemies and to maintain pence 
bio and ordcrlj relations ^ntlun tho ns-sociation iteolf Tho 
o^crelgn, nccording to llobbcs carries two Bwonls— the sword 
f tear and that of justice The etsenttal functions, therefore, 
f a modem political State are tear and admintstration of justice 

E\er 5 ‘ organised political socictj which performs these two 
auctions IS a State, and none IS such which docs not pcrfoim 
aem These are the two methods bj which a State fulOls its 
ppomted purpose of establishing right and justice b> pb>sical 
orce It IS thus a combination of right as well as might 


Dtftuc a state 
P L Oct 1920 
Apr 1937 


stal erptatn 

the et^etilial 
ns of tiie iUUe 

B U Oct 1920 
192*’ 1927 193o 


Ifhat are the chief 
Rttrlbiiies of ft 8<at« f 


B U Apr 1937 
Oct 193& 


Veserile Iriefti/ the 
canous fmeuons of 
Ihe State and 
conitinahoii otn<il7t>t 
as Kell as of right m 
lU (ORraiHdon 
B L Oct 1022 


Var and administration of justice disUngmslied 

- Jadicul, and exlrs judiaal use %{ force 
I ' h I ! 1 , 

» Force- 13 jiidiciflt when it is applied bj or through a tribunal, 
rhose bnsiness it IS to judge or to arbitrate between the paities 
vho are at issue It is crfrojiidicial when it is applied b> the 
state directly without the aid or intervention of an j such Judge 
>r, arbitrator j. Judicial ^orce involves trial and adjudication, as 
i condition' precedent to its application, extrajudicial force 
loos not The primarj purpose of jndicial force is to ereewfe 
iwdgmeiit Bgamst those who will not %olntitanlj jield obedio 
ace to it Only mdirectlj and through such judgment does 
it^nforce,nehts and. punish, wrongs ^ But extrajudicial ^foice 
jtnkes dit'^cffg at ^be<offtnder It recognises no fruit or ndju 
ficafioii as a condition of its exercise When a rebellion or a 
not IS suppressed by troops, tins is tbe exfrujtidicmf tiso of tome, 
but sfhon ihfteif its suppression, tho rebels jOr rioters are tried 
lenfenctd aQdp(oiis7ie(tbj criminal Cgurts the force so used 
isjudiciat , r 


'The sttordofjiistiet 
isaphrase strfftcuii 
tly indtcalmr? lAelrti 
th thataetionagainst 
the public enemy and 
ae(io» ayatftil the 
prnate eneiny are »n 
last resozl the same ’ 
Spetirer Comment 
Iriefl'j on this state~ 
incut 

B U Oct 

War and admxms 
tralion of jiiellce 
Ivoicever <?'c«rs« m 
ajjpeorance are me 
rely tiro different 
ajjecics of a single 
genus The essential 
purpose of each i» 
the same though the 
methods are differ 
rent Discuss the 
seeeral parts of this 
statement of Sal 
moud 

B U Apr 19S0 
1934 
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THE STATE 

I i 1 T a > ID 


2. Law 


DtsUngutsh beticecn 
judicial and extra 
judicial forces of 
the State 

B U Apr 1931 


Comment on the 
Mlotanff stateuieut 
The fundamental 
purpose and €nd of 
pohUeal society *s 
defence aj/atnsl exte 
rnal enemies and the 
inattKeitaHce of pea 
ceahle and orderly 
lelations tetthin the 
community itself 
What IS the essential 
difference betteeen 
thtse tieo /((nctions T 
B U £eb 1930 


Jndicial force is regulated l)j law ^hile the force of 
IS usuallj exempt from such coatrol^^ Justice is aecordi: 
law, war is according to the good pleasure of those bj wh 
IS earned on As between the State and its external eo 
the ciail law is whon> silent 

j ‘ ’ 

3 Persona States 

Judicial force IS commonl> , though not alwa>«, exe 
against pmoHs, extrajudicial force against )j 

4 IiUemat, externa) 

The administration of justice is generally the tnl 
while war is generally the external, exercise of the power c 
State In other words, the State commonly pioceeds Oj 
internal enemies by way of judicial, and against en 
enemies by wa> of extiojudicial, force 

5 Latent, patent 

In the administration of justice the element of for 
commonly latent or dormant whereas in war it is seen in c 
exercise ^ 


Secondary functions of the State •— ^ 

The primary and essential functions of the State an 
mentioned above, war and the administration of justice 
secoiulai y functions are monj and ‘may be devided into 
chrses — ‘ 


UTiatare the seeon 
dary functions of a 
state t 

B V Oct 1927 


1 Lrgielauoo , 

/cfl'isfflfioji IS the formulation of the principles m a( 
dance with which the State intends to fulfil its function 
administration of justice 

S. Taxation ^ , 

Taxation is the instrument by which the State obtains 
rc^enne which is the essential condition of all its activities 

3. Otber scutiU«* 

"We hate then oil other activities nndertaken by the St 
Examples of this class are werj numerous m modem 
e g , post office, railways, education etc 



itles to state membership 

11 p n V 1 I - 

•r ^ * ‘The tttle of state membership is hro fold, and the members 
Tit the body politic aie of tico classes The two titles ore 
iiUe?nz1ap '\n(i residence ThQ tanner la a personal, the latter 
lerelj a ierrttortal bond between the state nnd the individual 
he former 18 a title of pmHffJienf, the latter one of tempo} ary 
len^ership of the political communitj *’ 

C , J 

object and Citizen 

•<ju I 

^ Manj men, belong to the state b\ one title onlj Thej ore 
ubjects of the state, bnt not rcsidfivt wiUijn the ^dominions of 
state or thej’'are resident within the dominions, but ore 
^ ^bt 'sxibjecls ^ 'In other ’words, thcj ate either nonresident 
objects or resident aliens J ISon resident aliens possess ho 
llle of faembersbip and are not within the power and juris 
fctioh 6t the state ' 
idl , , ’ 

loi* , 1 ,1 , 1 

J 1 U 1 * , ) * L -I 1 

^ lights and habihtiez of a attzen 


'' ^ The relaliofaship between 4 state and its members i§ one 
If ^teciprocaU obligation 'The state owes protection to its^ 
j.ihembeVB,'whiU'tliey m tamiowo'oSediertceandjMVhty to it ' 

fi Irvil in I * ; i" ] 

Allegiance 

1 £ i/i 

The duty of assistance, fidehtj” and obediebco is called 
^legiance Subjects owe permanent allrgii^uce to ,,thej^ state 
®bens owe temporary allegiance during the period 

“ of tiifir reside^c? * ' ' ^ \ it' f 

>b> pi, u 3.^*' i< , >i ^ I - 

is a tide fa Tlgblsiw&ictt are bot^DTililablQ ror'sheas ThUa 
British anbjects alone posses politie&l as opposed’^’ merely eml, rightSf ,L8t 
jj ns see how this is so It is to be noted that-nntil a few rears ago they alone 
were eapoble of inheriting or haldiDg*laa3 m Eng^od lo this day they nloffa 
® British ship or any share in one they alone are entitled when 
woaa to the pinteilion of thefr^Ternment^o^tosf dtber states; lor'fto the 
pAtefetiOtoot EngJishiCointt3'*of laV ngalnsttiitegnl acts of i thOf English 
I tfte^atiyejthijy alpo»».^an enter Bntish territory asof ngbt {they alone are. 
^e^itUlet^^o tKejtenefitpf certain statotes from the operation of which aliens 

expressly or by implication eiclnW- Austin. ‘ ’ ' 


J>isc«ss Mlij the tao 
Utles to the memler 
shtp of a state 


B U Apr 1929 
Oct 1929 
Apr 193» 


Ijiscms atteettshyp 
<nid residence as 
titles of state mem 
hership 

B U Oct 1925 
1937 


ITnle a short note on 
aft enship 

B U Oct 1932 
193-1 
Apr 1937 


Are the tico terms 
Subject ’ and “cU* 
'en" synonymous t 
B U Apr 1037 


JThatare Oie nghts 
and ItaliUUes of a 
Cm enf > 

B U Oct 1030 
PTinrare the 'supe 
norpr^ldeyes tehich 
ciO ens eiyoy as 
compared irith o!i 
enS f 

B U Oct 1929 


Write rt sliort note 
on — Allegiance 
B U Apr 1936 


Jlritish suhjeels 
aloM possess politi- 
cal as opposed to 
cieit rights Comm- 
ent OH the aboze 
statement 


B U liar 19"4 


I3istiii(7ti* S beiiccen 
citi enslupaucl Aali 
cnalthy 

B V Apr 1943 


I,xplatn and fomm 
fni Cifl i» 

a legal conception 
the importance of 
tchteli IS cotitiiitio 
sly diminishing 
B V Apr lD2i 
1937 


Dtseuss briefly — 
The eontlituMti de 
faeto ts logieaUy 
prw la the eonttf 
Wiion dejttre , 

B L Apr 1925 


Distinguish letteeen 
Unitary and Com 
petite states 

a V loct. 19S6 




THE STATE 

t’-' , 

Concept of ‘Oltzeothip 

Citlzenohlp Is a legnl eoiKcptlon ^altonnhty is wrm^ff^^tp « 
jiflPOH citizenship ts out Ltud of membership of a State ' 'A nation la a soc 
of men united by eommoti blood and descent A stne on the other haul 
soclctyof men unltednndcroneporernmeni:.^ ^ 

* The historical oripn of tbo conception of citizenship is to be fora 
the fact that the State has groim out of the notion The stale in its 0 > 
Is the notion politie&ily otfranised for the purposes of goTemment <ui<i 
defence The citizens arc the members of a notion which has thus deT«li 
into n btote — ITolIand Men become united cs fellow-citizens because i 
arc or deemed to be already noited by tbe bond of common hjoship. 

CoostttutioQ of the Slate ' ^ 

Everv state must have ft permanentond definite orgnisati 
a det<’rmioftte nrod <i\8temQtic form, strnctnre and operati 
The organisation of ft modem state 18 dirjsible into tiro pa 
The first part consists of its fundaptenlal or essential olemfli 
the second consists of tbe details of state structure 
first essential and basal portion is known as the constitution 
the state > “ ' • i 

The c6ii«titntion as a matter of fact is logically prior to ' 
constitution as ft matter of /(itr There may, be a state ram 
constitution tcifftowf any law, bnt there can be no laWi-witbou 
state and a constitution 

Kinds of states 

These are of three kinds — i i / 1 ' 

1 Lxuury *nd Compoeite ' > i 'i t 

A KHifary or Simple state IS one which is not made np ' 
territorial divisions tr/itcA are states themsehes A compof' 
state on tbe other baud, is one which is itself an aggregate ‘ 
group of constitnent states > < 

‘ it ' T 

Composite states are of treo hinds — 

(o) Jinperiiil and (i) Federal In an Imperial state 
go^emlne^t of one of the porfj^ IS the common government® 
all In a federal state the common government is not 
of one of its parts bat a central government in which ah 
constituent states participate ~ ‘ 



TBF STATE 
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2. ladepcodeot aad depesdent 

' 1 ' ' 

An iurfependeni or 80i€»€vpn sfflfe w one wtioh possesses a 
'^■separate existence, being complete m itself, and not merely a 
part of a larger 'whole to ^who^e,go\erninent it is subject The 
” British Empire is an independent state 

j A deppndenl or non soic>‘eij/a state is one which ^is ,not 
^•complete aad sell existent, but IS merelj a constituent portion 
I of a grater state which includes both it and otheis and to 
f whose government it as subject The Bominion of Canada , is a 
■* dependent state, for it is subject to the control of the Butish 
Empire ' , , 


3 Semi-eoTCreiga 
S' ' ' ' 

^.-TndrepenfifiMi stages are of itco linds — 

^ (a) Enllj sovereign and (&) Serai soiercign A fully me 

Mija state IS one wKose' soveteieni> is (n' no way detdgated 
irom by anj contr<^l exerciied'over it bj state A se?»» 

’ -soicreiffH state is one which is to soine other ■■ ' 

I ' ' : I I It 1 

. < I I 1 If 

j 

' 1 t I 1 . I « r 

« 


What IS 5 oterepi» 
Stat$f ' State gmny 
reas07i*, tf the folio- 
King are Sotereijn 
States —(*) /ndi« 
Oi) Cawida 

B U Apr 1939 


f 


s:rfn 

CHAPTBK II 


CUSTOM 

Its efficacy 


State an I discuss 
reasons for attnbu 
ting laiL ocatite 
efficacy to custom 
B U Apr 1943 


The Mnpoitauee of 
ciirtom as a sotnee 
of law contoiMOMs!^ 
dtmtn>s/ie$ a» the 
legal system grows" 
Comment atid giie 
reasons tor your 
answer 

B U Apr 1033 
Oct lOuS 


JTrsfe a short note 
on Custom as a 
source Of Jaw’ 

B U Oct 1942 


The importance of enstom, os a source of Iai\, ter 
continuously to dimmish as society advances and its lej 
system develops As an instrument of the development 
English law in particular it has now almost ceased to opera 
There are two reasons for this — 

1 Custom has to a largo extent been superseded by legislati 
and precedent as modes of dev eloping the law ’ 

1 ' ' I Cl' 

2 Tie legal requirements of a valid custom are such that £ 
customs can conform to it In the first place custom cans 
derogate from statute law, and in the second place, unless t. 
custom 18 general, it must be immemorial or othemse i 
consistent with the common law also 

“Neverthele'ss even now custom has not wholly lost its lai 
creating efBcacj II ts sltll to he accounted one of the leg^ 
sourcesoffhe Into of England, along utth legislaitonandprecedenV 


Jhscuss Irsejly Cu 
stom u to society 
rhat laic «« to the 
state’ 

B U Apr 1923 
Oct. 1936 


Custom is to society what law is to the state Each ts tl 
expression and realuation to the measure of men's tnsight «« 
ahtUiij, of the principles of right and justice When the stal 
takes up its fanctiOQ of administering justice, it accepts as tm 
and V alid the rules of ri ght already accepted bv the societ 
of which it IS itself a product, and it finds these principh 
already realised in the customs of the realm 


“Another ground of the law creative efficacy of custom is t 
be found in tbo fact that t1it> existence of an established custom t 
the basis of a rational expectation of its continuance in the future ' 
Justice demands that unleas there, is good reason to th< 
contrary men's rational expectations shall be fnlfllled rathf’ 
than frustrated, even if the customs are not ideally just am 
reasonable 



CUSTOM 


%3 

Ils kinds ‘ ^ 

Customs, Trliich Jln^e the force of law, are of two kinds, 
tt , legal K11& conientional ^ 


J Ugal - , 

A cwstomis one winch has the force of law irrespec 
live of anj agreement on the part of thos,e who are bonnd b> it, 
^ its legal anthonh is absolute 

i 

t 2 General • 

^ 3 Local 


DiajiiijfiuA hetueen^ 
ConreHliOMlCMilom 
and Le^al Cutioni 
B U ApnJ mi 


Legal CMstom ts \tself of tiro kuuts tt ts either i7P«erc/ or 
j iocal "Where a custom is observed b> all the members of a 
society, It IS a general cu'stom Where a custom is obsened by 
rpaidenfs of a particular locality , it is a local custom 

Local custom is one which prevaiU in some defined locality, 
D and constitutes a source of law for thit place onh 
ti custom IS that which prevails throughout England, and 
* tutes one of the sonrees of the common law of the land 
term custom* m its narrowest sense means local custom k&Z' 

aml> The general custom of the realm is distingiuii»r5 fra. 

custom in this sense as the common law itself 

( 

■4 Co&Tentiooal 




iirrt nou 


o»u iJii 


-A. conifntioiiat cKstom is one whose anJir*— 

I its being incorporated expressl\ or 

! 

Custom which does not fulfil aV the 
' sot «<ee«*arily fail of nlllegal effeet 

operative ly le\ug tneorporaud into -» ^ 

dLtinguUhed as • conrenUona}* ' 31 A 7 
themselves authorUaUce as toxrtnt^^ »*« c- 

operative through the added asilr^, ^ -OKt wr'ir 

Its requisites 

To be fully oper^T, ^ , 

satisfy the 
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CtTSTOM'* 


C5 


,1^* ^ fconfonnjiy with th^bommon Law 

Unless vnmemoridl, a custom must be eonstsienl tcilh the 
ommon laic That it must be consistent with statute law is 
ipplicable to all customs tcheilier tnimemorirtl or not That it 
must he consistent with the cowinion law is a rule apphuablo 
^onlj to recent customs and not to those which have the prestige 
and authority of immemorial antiquity 

i 

IrCustom and prescription distinguished 

^ 1 Custom IS long usage operating as a source of law, 

t prescription is long nsage operating as a souice of rights 


2 Prescription and custom were forraerlj legarded ns the 
r*species of the same genus and thus man} of the essential 
l^reqmsites of both, for example, that of reasonableness 
^^consistencj withstatnte law, imraemoiialantiquitj, were similar 
in manj respects, till a process of gradual differentiation set in 
^jln the case of custom the old rule as to time immemorial still 
^jBubsists, but a presenptue right is now finall} acquued b\ 
eujojment for fuentij yems 


^ Theonea of customary law 


There are two theories of customary law — 


The first of these is a charactenstio feature of foreign and more especially 
of Gennaa jurisprudence heing chiefly due to the influence of Savigny It 
essentially consists la this, tlmt custom ts rt^htly (ohe constderedus a formal 

and not merely as a me1er^al source of late According to this view custom does 
ujrff confer the force and yalidity of law upon the principles embodied In it 
^ °^***^*®® dtreetly through its own ttihercul force and antbonty, not indirectly 
^ y reason of its recognition and allowance by the enpreme autbonty and force 
^ of the state Customary law, therefore has an existence iMdepciideut of the 
slate It iriii he enforced hy the state Virough lU *eonrt of Justice because it is 
a ready lair it because \t icill Ic so enforced, tftaf it *3 late 


a tnond says that this theory is almost nnaniraonsly rejected by 
IS jurists Custom says be, la a tiiotcrifll not a /orwat source of law Its 
® y faction 13 to supply the principles to which the will of the state giyes 
snd wh because it is applied and enforced by the state 

dra ** °° **'*** can be no law From custom the state may 

^ w a material contents of the rules to which it gives the form and nature 


mat are the re- 
guireiiieriis of a 
caUd custom f 
B U Mar mO 
1923 
Oct 1926 
1927 
1931 
1936 
1939 


Distniguish hrtteeen 
Custom and Fres 
ertption’ and bnejlif 
explain and dtseusf 
(he statement The 
icsutsUies of a lalul 
presertptton leere tn 
esseuee the same as 
(hose of a iaUd 
custom" enumerat 
tny all siicA rcffu 
eues 

B L Oot 1926 
1931 


Discuss the theories 
of cMSIomary late 
B U Mar 1927 
Oct 1932 
19i>6 
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CUSTOM , 


«s auoidwg 
fo Sahnond the eo 
rreet theory ot c«s 
iomary lauT 

B U Oct 1021 


2 } <eeond tberojr of co'toraary law is Uiat , which ne nay t'** 

the AustunaH Aunlo considers that t)io true Jcfftil sooree of cnslomsryl*’ 
IS to he foand In the precedents in which custom receives for the firt t® 
j'irficini rccoi^nifwH amf enforeemeiif Customary Jaw is, ncconliog to An't^ 

n variety of ease |w It follows from this that a enstom docs fiot 
the fordo of law nntil It lias aewalhj come to the fiottctf 'of'Me courts 
nceiVLil indictiil uppromt anil applieattoti ' > ’ ' 

Salmon J says that tins opinjon sc^ms incopsiMent with^the eslall«t« 
doctrines of i.ni,lisb law on this point Custom is law not because it 
hfcji recognised l>y tho courts but becowxe it fnJt be so recognis 
nccordance with fixed legal pnncipics ^if the pcoasmn arisen Its vsli 
IS not the acenUnts of litigation 


The cortiU tuo y aeeaidiHy to Afllmofid — is that enstom although^! 
n tomal wntee of Imv.'fnlU m*r Ihjl ln»a of nulorial «onrce. wfotl 


(emoa fcaol I’tot „ lo .» «oll.or.ty »•. « w”'] 

depond, «p«» .n ant~od.ot mto'of litv rtlot r«odOl,e. lU. fo<« 
nil sorts of customs Custom is a source of low irfr peetice of and 
the existence of aa«dicw» deemon vpon d ' 


,n prif*" 
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CHAPTERI ' ^ 

f j ) ( 'r * 

> ' LEGAL RIGHTS 


efmtion ^ i . 

“A right IS on interest recogntsed and protected bj a rule 
fright It IS an interest, respect for which is a and the 
isregaw of which is a irroiiff” Bentham 

total and legal nghts ' ' 

Rights like wtoQga findidatlea nth either moral ot legal A tnoml or 
fllurnl right is an interest recognised and protected by a rule ot natural 
Qstice, A legal right is an interest recogtined and proUcled by a rule of legal 
nstiee Tights’, says Ihering, are If'/ariy jjro/ec/cd interests’ 

ij«gal tvrong ^ 

“A Wrong is simpl> a wrong trcf— on act controrj to the 
tnle of right and justice A sj nonj m of it is tnjnrij in its trne 
and primary sense of in;«ria” This term has acquired a 
secondary sense of harm or damage whether rtghifnl or wrongful 
Wrongs or injuries are ‘either niomf or legal 

Duty 

“A duty is an o&fifffl/ori/ act, it is on act the opposite of 
which Would be a wrong Duties and wrongs ore correlative' 
The coinmtssion of a tcrong is Iho breach of a duly, and the 
performance of a duty is the nioidfl«ce of a tcrong ” (Salmond) 

‘ In order that an interest should become a legal nght ’ Says Salmond 
*t must obtain not merely legal proteetton, bnt also legal recognition The 
interests of beasts are to some extent protected by the Jaw Inasmuch as cmelty 
to animals is a criminal offence Ihe duty of humanity so enforced is not 
conceived by the law as a duty toicards beasts but merely as a duty i» respect 
of them 

Similary a man s interestsTnay obtain legal protection oj against htniselfj 
ns when dranlcniieu or suicide is made a crinie But ho has not for this 
reason a legal right against himself The doty to refrain from drunkenness is 
not coaceiTed by the law as a doty owing by a man to bnt as one 

owing by him to the couimunify The only mterest which receives legal 
recognition is that of the society m the sobriety of its members ” ’ 


mat %s d legal 
ngkt t 

B U Apr 1929 
Oct 1939 


mat IS rt legai 
arong t 

B U Apr 1929 
Oct 1939 


Discuss briefly “A 
man s interest may 
obtain legal prote- 
ction as against 
himself 

B U Oct P23 



There can he iic> 
Ti(}ht in^iotit a 
eorrtipondtnr] diitj 
or dufj trifhoiit a 
eorrespoiidiny r$/;fit 
any II ore than there 
can he hnshaud icilh 
out a Kite or a 
ftither tctthoiii a 
rhild l~rplatii I 
U I Oct 1931 
Apr aOCG 
193S 
Oct 


trknt it ''lilmoud f 
rifw ifiWi rejnfd to 
rtf eitttiAentian of 
ilnltei 0 fri J ft ilire* 
(liut Ibsointe f In 
rknt respeett doet 
•< ifaoa I It^er trot 
All <m 

rttprrt of 

1] I Oct IJ-'* 


CO LEG\L RIGHTS 

AwUaa (!»uiob oI DaUw^ 1 'T ^ H i 

“There can be no right without a comspondmg iMi 
duty without a corresponding right' |inj5 mofo than there cat 
a husband without a wife, or a father without a child 
right or dnt> m\ohcsati»ri</Ka] juris or bond of legal oMijal' 
bj which two or more persons are loitnd together Thcrb 
no duty unle‘« there is some one to whom it is due , there cau 
no rjy/j/ unlcs.* thci^e is someone from ’wiiom it is claiiml , ^ 
there can be no wrong unices there i^ 6omeor^cS|hose pgld 
been iiotnffrf " Salmond * ’ ' ‘ 

According to Salmond therefore, tho distinction, draifn 
Anstnin into rcintii e and absolute duties tho former being tb 
i\hich ha\e rij,hts corresponding to them and tho latter bci 
tlio<=c which hn\t none, inii'st be rejected Atcordini. to t 
Mcw held bj \u tin the e*.senco of a right is that it should 
\cstcd 111 M«nc dr/fr»JiMo/e person and bt tnfort.eable b\ so 
form of lofTiI procc-s instituted b> him and the duties town: 
the pnlltr at large or towanU imfrfewi»n/e portions of I 
public have no com.lnti\< rights the dufj for example, 
refrain trom commiHing a pul'hc nuijcnnce {'almond mis tl 
there Kcms no sufllcient na«on for dilluing a right in 
e/c/uriP'’ a mnuner AU diitus towimls the publu currespoi 
to rights >e t«d in ihrpiino ami a publu wrong is uiresNin 
tin Molrttum i>f n publo right Ml dtitifs correspoml to rigb 
Ihoush tbe\ di not alt eorrP'poti.l to / nro/r rights \ciUd i 

dettrunnite inilividusls- 
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wnerihip of a right » ^ j ^ ir» ■< ’ i * ‘ 

The subject of a right means the owner of it, “There cannot 
'6 a right without a subject m whom it vihetes, an\ more than 
here can be weight withoni a hen\ \ botlj , for lights are nierelv 
ttnbutea of ;jcrsoHS, amVean ha^e no oxiBtenee ” 

1h ojniertess right is an vnpossthililu 

‘ \ct aUhou£;li this is so the ormership of a right may be left merely 
ontingetit or Ufieei tarn Thus an estate mnv be left bj arrill to a person iinSoni 
itthedeath of the Wlator To ly^iom dots ^t, belong in the meantimif f Wo 
nust 'lay that it is presently orrneil by the unborn person but that his 
iwncrship is on bis birth Thh tmo situation is that although every 

aght has an owner it need not have a lestcrt ouil eerfeim owner " 


3foreotcr a Mght toithout an object cannot enst 

An object IS an csseiiimt element m the idea of a hght A 
light IS a IcgiUj piotcoted intciest, and the obpoct of the ri,ght 
13 the thing in which the ownci lias this lutciest It is tho thing, 
Wflfertnl or iinwmiej mi which be desu^s to 1 ecp or to obtain, 
ind which ho is enabled W keep oi obtain b> means of the ilnt> 
■frhich the law imposes on othei persons right Hithout an 
object tn respect of tilitch it eziststs, therefore as impossible as 
« right icithout a^suljecl to^^nhom it belongs " ^ ^ 

■3 A person 'nffninst ichom the tight aiails and hpon whom 
the coirehtue dutj lies He Tna\ be Called the person bound or 
the subject of the duty ' 

5 An act or omnitssiOH which ts obligators on the person 
in fa^our of the person enfif/fd This is the content of 
the right i i 

I ' 

i Some f7a«jr to which the act or omission relates and 
■'^hich ma\ be termed the o&jccf or the subject matter of the 
"^'ght, and lastlj, > 

^ A title, that is to «a\ certain facts or e\ents,bj re'^son of 
^hieh the right has become les/ediin its owner , v 


'A tntiiout an 
otyccl 111 tcspfci of 
which it exoits ts as 
tniposstlle as a 
rtght wtthoiit asui 
jeCt to whom ti be 
longs’^ Comment 
B U Apr 192o 
1932 
Get 19‘'6 


rxplatn 0 “"i? 
sons whclliet any 
element of a legal 
nghC « Hiisanii; m 
therespeetue claims 
of A 0 and V 
{» the folloicwg 
case —(a) A ah 
otctiei of a school, s 
foi ced to close It 
(Zoicn oiritii; to Keen 
fni) competition 
of a liLighbouring 
school of B A 
claims damages 
from B (&) Bya tctB 
a propel ty is beiiuC' 
alhed to C for life 
ami tlienafter to a 
son tioru to lum D 
the son was toiborti 
At the death 6f the 
testatoi C anci D 
assert their cMms 
under the tciii ^ 

B U April 1933 


Can a Bight ezt I 
wiOioiit nn object t 
B V Api 


fFhat are the essen 
(Hii elements of a 
legal rtghtf 

B U Get 1920 
Mar 1923 
Oct 1930 
Apr 1933 


■Objects of nghis ' i ‘ 

T/ie foUoicing nre the chief Jtmh of legal rigUs mth 
reference to their objects — 

1 Hights over material things 


JTbat are the ele- 
ments unoleed ti< the 
tdeaofalegalrigMf 
B U Apr 1933 
1939 
Oct 1933 
1939 
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LEGAL RIGHTS 


Classify the dtffe 
reiit kinds of leffat 
rights Kith i eferenco 
to tftcir objects 
D V Mar 1823 
Oct 1930 
Apr 193a 
Oct 1939 


Distinguish leticteii 
Pet fell atirt Impei 
tect rights 

B V Oct IS^o 
Apr 1928 
Oct 1931 


Brplatn InHjj— 
iriicrecer there »« a 
right there ts a 
Iega2 rcni«i2y 

B tl Apr 1937 


IPArttaie imperfect 
rights i 

B U OcL 19o0 


Oite eiamptci of 
Imperfiet Jegat 
rights 

B U Oct 1901 


2 Rifflils in respci^t of one’s own persoA 

3 Tho rifirbt of repuiation ' < 

4 Rights in respect of domestw^ relations 

5 Right in respect of oiliet rights 

In mnay cases n nght has aHOth>r right as Its suhject matter Thus 
contract for sale, the hover acquires a right to tho nght o£ ownership ovi 
object of sale 

6 Rights o\er tmmateiial property 

Eramples of these are patent rights copyrights trade marks 
commercial good will 

7 Rights to service^ 

KINDS OF LEGAL lUGIITS 
1 Perfect and Imperfect 

‘A pet feet right is one tvhich corresponds to a perfect ri 
and a perfect duty is one winch is not meiely recognised by 
liw but enforced A duty is enforceable when on Action or o 
legal proceeding will lie for the breach of it ” 

Vbi yws tht reniediuri where there is o right there 
rmedy But there are some rights and dnties which, tho 
recognised bj the law, jet fall short of being rewerfied bj 
physical force of the state j, , 

'Examples of Imperfect Legal Eights are ^ 

1 Cl&tms iarred bj lapse of time 2 claims aoenioroea 
by action owing to the absence of some special form (such a' 
written doenratnt) ' 

‘ In all these eases the duties and correlati\e ngbk ^ 
imperfect 2fo action uiU he for their maintenance jet tt 
receive recognition from law They remain lalid for all pttrpc- 
save that of enforcement All these cases of imperfect rights i 
exceptions to the maxim Xlbi jns %bt remedium Thus in the c£ 
of a debt barred by the law of limitation, the debt is i 
rendered extinct but merely the right of action is barred, sott 
laspe of time does not destroy the right but merely reduces 
from the rank of one which is perfect to an imperfect one 
balmoud 
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Imp^ecl rights when rcco|nised? i > '»Ij i u ^ ’’ 

’ The foUoxcin^ are the^xirpbses (or xelnch xwnexlitt rirpds are 

recoQnxmX — n i f 

1 An imperfect right ma^ hio good usagxound of defence, 
though not as a ground oi rtc/ioii 

* 2 An imperfect right is sufficient to support nnj securitj 

’ that has been given for it 

3 An imperfect right may pbssess the iapacUxj of becoming 
perfect The right of action Trhich piaj be dormant ma> be 
( mited [See iS^SJ raJ, I«d Confracf ie/^3 

{ ‘ A subject may claim rights against the atate no less than against 

subject Ee can in'>titute proceedings against the state for the determination 
and recognition of those rights in due conrso of law and he tan obtain 
Judgment in his favour 6ul there can be no <wfor«»icnl of that judgment 
The strength of the law is none other thah the strength of the state, and 
cannot be turned or used against the state whose strength it is The state may 
oCUs tree Will and pleasure act ‘according to the judgment The rights of the 
t *®h3ect against the state are, therefore, iwprrfrcf They obtain legal recOi/ntOen 
r ho legal enforeemeut » Salmond ' i 

' ' * 1 ' 

Preptietary and Personal 

l< 

^he aggregate of a ntaxds proprtetanj txghts ccuxstitiites fits 
hs assets dr hts property Such rights possess not merely 
mtidical, bnt tilso econbmic siguific'ince The^ nre xalituhle 
are the elements of o man^s tcealth ' ' 

Proprietary rights which fonstitute a persons estate nre of two kinds 
to ® m themselves and those which are accessory 
other rights which are valuable A Hndlord e n^ht^of re-entty is propne* 
r than his ownership of the land and a mortgagee s right of sale 

“0 less then the debt eecmed , 


Distinction between 


Proprietary Bights 

Fersooal Rights 

In) Ha\e inoney lalae 

(a) Jiot ®o ^ ’ 

Oil IUe\ ,pon-Utnt^ the elc , 

(b) Conrtitnte elements of a 

nieuts of a man s xcealth 

man’s tre/f being 

I osa^ss both economic and 

^ (c) Po«se«s juridical signi 

IMiaical s.geiiieance ' ’ ' 

ficance only 

W) Ato ’^inberitabfe 

(d) Are not inheritable 


Are Ziwperfecf r»j;ftts 
rccopiiwed by laio 
for an>j purposes t 
If so, tcbal T 

B U Oct 1925 
Apr 1923 

Can Imperfect 
rtghts be enforced f 
If so hOK T 

B r Oct l^tSO 
Apr 1936 

0*ie a brttf general 
outUiie of the pur 
poses forxcMch the 
latB tc%lt recognise 
an imperfect nghi. 

B U Oct 19ol 


Diseust briefly — 
A subject may 
claim rights agdinst 
the state " 

B U Oct 192b 


J’jplam fully the 
disMiichon brtieecn 
jiersonnl aru? pio~ 
pnefaiy tights 
B V April 1930 
I'ii 


trplain fnlly the 
th UnctiOn beticeen 
Fer*0nal and pio 
priefary rights 

B U Oct 1921 
Apr 19„0 
1934 
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4 Principal and Accessory • { 

Everj right is capable of being afieetcd to on\ extent bj 
the existence of other rights and tho mflucnce thus exercised 
by one npon another is of hro kinds, being either adiose or 
henejicial It is adietse ■irhen one right is liwited or gnaltfed bv 
another vested in a different owner This is so m the case of 
servient and dominant rights It is benejicial when one right 
has added to it a supplemental}/ right vested m the same ownei 
In this case the right so augmented may b6 termed tho pi incipal 
while the one so appiirfenont to is the nccnssoij right 

I t . , 

5 Positive and Negative ' 

d-positiie right corresponds to a positi\e dntj and is a 
fight that h 0 _on whom the duty lies ‘shall do some posi 
tive <ic< on behalf of the person entitled A negatne right 
corresponds to a negati\e duty , and is a right that the person 
hound shall refrain from some act which would operate to 
the prejudice of the person entitled 


DtjtinjjmsA b^ticeen 
Fnncipal and ‘Ac- 
ecisory’ rights 

B U Apr 1931 
Oct 1936 


Ej^latrpostltceattct 
negatire rights 

B tJ Apr 1G31 
Oct 19S6 


Distincuon between , 


Posiuve Eight 


I Corresponds to a po-^itive duty 
” ~-p08ithe act 

3 Entitles the owner tcTan altern 
tioa of the present position to 
ti8 advantage 

* ^ifi -IS positive benefit 
® ^aright to receive something 
wore than one already has 

® E^mtes the acUie assistance of 
other persons 

^ and m.Urecl relation to 

‘he object, 

~ “y dthtor'a pocket 


Negative Eight 


Corresponds to a negative duty 
Content —forbearance or non- 
doing 

It maintains the present, post 

tion of things 

ultin — IS not to be harmed 

Is a right to retain what one 

already has 

Require only pas^ite flcguieac- 
enco of other person 
jAiMncfata relation to the object 
J jtHBjife — Picht to money in 
my OiTN pocket 


<j Servient and Dpuunanl ' 

as ^ subject t6 au encumhrauee muy be designated 

3 wntfrtf, while the encumbrtiuce which deiogates from tl, 

*«ay be contrasted as dowiinmif 


Erplatn amt dittiii 
IctKcen Post 
Ucc and hegaUce 
rights 

B TJ Apr 1931 
Oct 1936 


fTrifc a short note 
on Sercient and 
Dominant rights 
B r Ort.l9o2 
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LEGAL uiants 


Tlicro U nothinf* to jtrorcnt one eaenmbraneo from bclnff 
another Tims, a tenant may Rrant 8Qb-leaj«e The right of a tenant la n 
a case Is domlnnnt with ngan! to that of tho landowner, but serrlfnt * 
regard to that of the sabUsscc ' 


Digtingm'ih VeOcecn 
a personal coicnant 
and a roreuant 
running inch the 
land 

B U Oct 1931 

In ichat eases u the 
bwdenofa contract 
made testh rekrenee 
to property conen 
rrent icUh the 
property f 

B U Apr 1931 


\ 


'crsonal covenants and those *ninDing with the land 


It IS c'tsentiftl to nn cncnmbnnco, that it sliotild, in techi 
caMnngnago of Enghnli law, nm trith tlio right enentnbered 
it In other words, the dofninant and the fenient nglds i 
ueeessanl!/ eoiieiiimif this it is meant that an enenmbrat 
must follow the encumbered right into the hands of new owne 
If this IS not so, there is no tnic enciirabraace / 


7 Legal and Equiiable 


Legal lights aro lho«o which were reeogmsed b> the Courts 
of common lau J?jiiiffll»te rights (otherwise called egniites) art 
those ^hich wcie recognised «olelj in the Court of Chancery 


mat changes tccre 
iK<rod«otri by the 
Jtedieature Act of 
JS7S <» the law of 
l,ngland i 

B U Oct 19o0 


JFnie a short note 
on the follwe^np — 
Lgmtable Fights — 


TVrite a short note 
OH Legal and i, iu\ 
table Eights 

B U April 1936 


Explain atJti illus 
irate Egui able 
rights hare a more 
precarious existence 
than legal rights " 

B U Oct 19«0 


The Jodicaturo Act of 1873 has not abosUhed onj one of the 
two s} stems but has made them eo«5i5fe»f with'each other bf 
abolishing those rules of common law which conjlnited with the 
rules of equity Though now legal and equitable lights are 
administered bj the same Court*, the distinction between them 
still subsists At least in fito respects, ti',— 

/ 

1 — In the methods of ilmr creation and dtspostiion —The 

methods of their creation and disposifieii are diffefent A legal 
mortgige of land must be creation by deed but an equitable 
mortgage ma\ be created by a untten agreement or by mere 
deposit of title deeds , 

2 — In their efficacy — Legal rights are more efficacious than 

equitable rights HqmtahU rights haxe a more precanoiis exist 
ence than legal rtgJiis Where there are two inconsistant legal 
rifehts claimed adiersihj by different persons over the sctiiie thing 
the /rsf in time prevails A iUMilorriife applies to the com 
petition of two inconsistent e?K»fo6/e rights But when a legal 
and an egutlable right conflict the legal will prexail oier the 
equtlablt e\en though s«6«e5KeH< to it in origin proitded that 
the owner of the legal right acquired it for taltte and mthout 
notice of the prior eQmty > 


/ 
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Real and Personal 


A reil right corresponds to n diih imposed npon persons 
n general, a personal right corresponds to a diitv imposed 
ipoa determinate vidaidnals A teal right ts aia*/<i6/e agaisnt 
he Korld at large a personal right is aiailahle only against 
laritcular persons 

( Disimction hetvieen 


Eeal Ejght 

* Cotresponds to a duty imposed 
oa persons in<;enera{ 

’ ArailaWe against the iforW at 
large 

5 More Taluable and more adVant 
{ Bgeons than a persnoal right 
^ All negative > ^ 

't Examples ' ‘ 

i®)Vy right to the peaceatle 
i Mcnpation ot my farm 

kb) My right to the use of money 

* in my pune > f 

Right t to r hherty ' ^ and 
J reputation ! 

Kd) The Eight of a patentee 


Penonal Right 


1 tortesponde to a duty imposed 
upon dcreiMinate individuals ^ 

2 A%nilBbIe against pertic«Iflr 
peraoMS only 

3 ,Not po an)aab)e and ndvanta 

geoue ns a real right 

4 Mostly positive Rarely 
negative, 

5 >jTn»pI« 

(a) My right to receive rent from 
roy tenant 

(b) 'ly right to receive money 
from m> debtor 

(c) Right to receive compensation 
for fnl Oi imprisonment or 
defamation 

(d) The right of the purchaser of 
the goM will of a business 


Dtstuigmsh hetieeen 
Beal' and Persona 
riglits 

B U Apr 1P39 


i)istini7«{sh lieftrren 
Real rights* and 
‘Personal rights 
B U Apr 193i 
lies 


1^ Rights tn rfiii and rights tii persojiniH 

E\er} right mvoltes not only *1 real, but also aps-rsoitzC 
TClatioa \et lUhongh these two relations ore 

existent, their relative piominencc and important*- •' 
olirays the same In real rights it is the real rrk'itii 
stands la the forefront of the judicial conception 
'ire, therefore, emphatically called gits in rern 
lights on the other hand, it is the personal reLfitr j i*- 
predominant factoi m the conception, oo3 , ^ ^ 
rights are called jus in jjersonam 


\ 


i> Rights 


m re propna and rights in r** ^ ^ 


‘Rights 


may be divided into itre j i 


I J«ra tn re alteua The Intfefar** ^ 


J If* p-rf/p^” 


*> ' t t e*' ’ 
■»* 


--X 


^''•'"Odcs 9 '“^'^»ofe„o / 

"‘■'"•"war'’''''-’ “'■ijs^rff'" "sledio / 

Paid *’°®’‘'®>ioa of '*'• a " ^orposs »;/ 

J’fopcyt ^ j.. *^®aJ P'Ui ,* , ^^aiersAif / 

'"^-^''ai-ji °°"Pai-ofS '^Paambeifj/ 
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ClIArTER I 

THE LAW or PROPEUTA 


Property’ defined 

This term possesses dilteient mctnmgs these ire the 
following — 


1 All L„,al rughls -Jl iMhliUs « ve, son's legal of 

whaUierilescrtpiion A man's propertj is flR that is is in 


2 Froprulary Rights -It mclndcs not all lights, bnt onlj 
a man's propricfnrj/ as oppsed to hiS personal riglits 


S Propnelanj Eights lu 
inclndes not e\en all proprichrj 
aro both p}oprxetary and real 


-Xhirdh, the term 'piopertj' 
tights but onh those which 


i Corporeal rroperig -This tcim includes nothing moie 
than corporeal properti'-the right of oernership m i material 
object 


Explain fully tho 
tcim ‘ Propirt/’ 

B U Apr 1933 


KINDS OF PFOPERT^— 


Property is of four kinds — 

1 Corporeal and incorporeal 

All propertv is eitliei coiporml oi incoiporeal Corporeal 
Propertj is the right of owneiship m 7 naterial things, inr orp'-^^ 
property is any other proprietary right in rem la'Xi-y^i 
V propertv is itself of iuo kinds, namely (1) j«rr/rAt. 
yCneunibrances ■whether over wnfeimf or tmtualcnal 

jura tH re prop) la o>ci ml things c ^ ^ 

coiT^oralts and res tHCOJpOJflbs coipoicalaiidic «». 'k 
This IS a distinction of tlungji. as the objerb p A 

corporeal thing {res coiporaUs) is the of s 

tncorpoeraZ owuei-ship Thus if I owu a t 

over another my jfeW is a j es cojjjuiyi/i 
res 7ncorporalis 


ffrii' a 


o>ul E'- ^ 
rain 
E.r- 
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IHE LAW OF PROPEBTT 


2, Sloreable and immoveable 

Among Material things, important distinction is tis* 
between moiedbles and immoteaMes or, to nse terms mor' 
familiar in English law, between chattels and land \ 


To jchich class of 
property do (he Mlo 
icing belong — (o) 
A icall on land bmlt 
of stones iif^fLced by 
mortar or founda 
tion (b) Maohmeiy 
■fixed to the floor of a 
factoiy (e) Honey 
buried uilhf giound 
( d) Gold Mi an mh 
icorXed mine 

B U Apr 19'’8 


Otve examples of the 
tartous kinds of 
tmmatcrial forms of 
Troperiy 

B U Apr 1930 


Illustrations 

(o) ihns a wall on land built of stones unfixed by mortar or fonnfiatic®* 
immoveable propertj So w (d) gold in an unworked mine (b) llaebm*’! 
fixed to the floor of the enrtli would be immoveable property i£ the intention of 
the fixer u to annex it permanently to land If the requisite intention^ 
permanent annexations js absent then mere fixation would not suffice aniil 
would be moveable property (e) Money buried in the ground is moveslf* 
property 

3 Proprietary rights lu immalenal things 

As> stated above the propertv ovei whii-h a right is exercis®^ 
maj be a material ot an immaterial thing Jlanj immatentl, 
things me ofter the product of human skill and labour and ti® , 
law lecogmses them ‘ 

These immaterial forms of property are of jiie chid 
kinds — I 

1 Patents The subject matter of a patent right is as i 

tnieniion i I 

2 Literary Copyright — The subject matter of this right i^ 
the literary expression of facts or thoughts 


S AritUic Copyright — 

Arti tic design in all its various forms such as drawing paintmgt 
pture 'ind photography, is tha subject matter of a right of exclusive u-* 
analogous to lUerary copyright 

4 Musical and dramatic copyright and lastly 


fire Oe rarious 
limit of Jura irt 
rc aliena 


B U Oct lO-’O 
193- 
1930 
1934 


5 CojHwifrcKi/ Good tctll Trade marls and Trade names 

J Bights in re altena (Encumbrances) 

A right in re ofieiirt orfiiCKmZ'rUHce IS one which Umllso^ 
derogates from «orae more general right belonging to some 
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person in respect of the sahip subject matter The chief cl'is'sos 
of encumbrances are four ih number namclj (1) L^asis 
■»(2} ( 0 ) 6ec«n<»p5, and (4) Tutsts ' 

^ w 

A lease »s thal form of encumbrance whten consitls tn a i ight 
to Ihe possession and use of propertij oicned hj some othet penon 
Ejlt IS the ontcomo of the rightful separation of oaweji/M;) and 
l^pessessioji 

> 

SetvUade 

t* 

-A- IS that foim of encumbrance whieh consists m 
a right to the limited use of a piece of land tcUhoul the possession 
of It, for example a right of irny over it 

0 / iSfin.'[b(des — 
i'CaJ Serutude appurlenml 

Servitudes ate further distinguishable in the language of 
el la \7 as being either apparfoumi 01 IH «?ros« Asemitude 
^PVwlenani is one •which la not merehj an cncumbranee of one 
^ piece of land, but is also accessory/ to anothet piece it is a right 
Piece for the benefit of anothei , as m the case of a 
w^fh foi a bnilding The land •which is iKrdcHCfZ 

Ijg servitude 1 called the scinejit ienemenlt that Tvhich 

^ called the ilaJHMmiit tenement A sei'^itude 

and readily admits of non poasessoij'uses, 

runs -With each of the tenements into the hands of sucee&sn c 
^ «^Qers and occupiers 

Seriiiudg m gross 

aoc ^ *» gross is one which is not so attached and 

s p^bT^ dominant tenement for ■whose benefit it exists 

1 C right of way or of na\igation are examples r 

““d d.sungu.shed 

”o( iwi^V^ ontial characteristic of a senitnde that it does 
° PosseSsjoH of the land oxer whith it exists This 


n I lie a short ftote 
on Lease 

B L /pr 192) 
19 a 4 


ir/)al»»n sirttltficf 
Lxplatn i(s nature- 
and essential eha>a 
ctertsltc 

B U Apr 1954 
1941 


rrpJaiii— ' 5 trnft«/p 
appnrfcnflnt’ Set t 
tude JH gross’ 

B 0 Apr 1927 
' lSo7 

Oct 1939 


Histtngmsh fctirccn 
‘Leases’ ami Serti 
tudes 

B C Apr 1"’6 
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b) Mortgage > > 

I I 

A mortgage, on the contrary , is a right which is in its own 
latnre an independent oi principal right and not a mere security 
or another right 


Difference betiteen 


3ilotgage 


I) It IS an enl and principal 

right and not a mensieurtiij 


*) Right of mortgagee la vested m 
' him coiidiiiojiaiiy and by way of 
, »««rity only 

created either by <rons/«r or 
by Mcamhronce 

ij^) Rtjjf 0/ redenipfon la an 
I infallible test of a mortgage 

(’5) En Uttbrance is created tticZe 
PWtdcnt of the debt 


< ) In a mortgage by way of 
transfer the debtor le the 
' or egaitahle owner 

The ngjjt to re^onvyance is 
than a personal right of 
the debtor 


< ] Thm „ j 

“"rtsaeoj propertr the Tiiort 1 
Wsee being merely a irtisfee for 
Ihe mortgagor on the extinction 
®f the debt 

s * 

"i 

Easivmii (iisliiijiiisjKi 


liien 


(2) It is only 1 sceiint' for a debt 
e g right to fetaiH posiesiton 
of a chattel nntU payment or 
right to lecoiii. paijmeut out of 
a certain fund 

(5) Right of lienee is vested in 
him <i&se/ iftly and not merely 
as security 

($) Is created by way of cntum 
brauce only 

(2) There is nothing to reJeent 
It IS merely the shadoie of tlie 
debt cast on the property 

(6) Its duration is dcpmdeiit on 
and comcKfeiif Kith the debt 
secured e g pledge, Tender's 
lien 

(6) Leaves tho full legal and cjiii- 
taMe oicnership in the debtor, 
but vests in the creditor such 
rights and powers (eg buIb 
po ession etc ) as are required 
according to the nature of the 
subject matter to give tho 
erenditor euflleient protection 

(7) Lien Jap es tpso jure with tho 
discharge of the debt secured 


vestment is that form of eucumbrauce wbicb con^isti 
^ wsbt to tlio finiifecf use of piece of land or inimov cabk 
tbe pos'cssion of it for example, n right ol 


DtttitiyHuh hetireni 
amoitgageandalten 
m t/isir fffiidancntaJ 
aspects os tiro forms 
of CRCiirntranees 
Cue examples 

B U Apr 1926 
1027 
Oct IDJO 
933 


ZrrptniB- Laseneiif 
B U tpr 1027 
Oct 19=2 
1 C 6 
19=0 


THE LAW Oi TROrERTi 


7i 

IS the dilTcrencc between n semtndc nnd n Ic'ise A leas* 
land 18 the nphlfnl poisession (i)id use letthoul ihe oimmhpi^ 
il, wlale a senUnde o^cr land is the rightful use teilhonl eittw 
the ownership or po'sscssion of it ” MOYLE 

Conciirr«}if enetmhrances 

It IS essential to an encnmhnncc that it should 
the right encumbered bj it In othei words, ihe domnanl^’^ 
sen lent right nre necessarily eoiicnrrfHt Concurrence, boweT«i 
mnj exist in diltcicnt degrees, it maj be more or less perfrdc' 
ahsolnle The eneiimbmncc mai nin with the senient ngl** 
into the hands of sowie of the snccessiic owners and not lo*'’ 
the hands of others In particular, encumbrance may h 
concurrent citber in laio or merely in equity In the latter 
the concurrence is imperfect or partial Since it does not prevail 
against the I ind of owner known m the language of the laiv^ 
the purchaser for \alue without notice of the dominant ngli* 
Examples of encumbrances running with their servient right «• 
law ore easements leases, and legal mortgages On the 
hand an agreement for a lease an equiialle mortgagCi * 
res«j{cttic coienant as to the use of land, and a trust, will foo 
With their respective servient rights »« cjiiity but not at law 



A secuntj is an encumbrance the purpose of which is 
ensure or facilitate the fulfilment or enjoyment of some oth(f 
rip/it (usually, though not necessarily a debt) a ested in soto® 
person 

Securities over property are of two kinds, which may I"® 
distinguished as mot (gages or ticiis ' 

Tico Umls of srcttrittes-^ 

(a) Lien 

A hen is a right which is m its ojc» nature a security for ® 
debt and nothing more, for example, a right to retain possession 
of a chattel until payment A hen may be possessory 

Possessory hen consists in the right to retain posscs«i(M» o^ 
chatUes or other property of the debtor Examples are pledg®* 
of chatties and the hens of innkeepers and vendors of good 
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)} ^olgagt i 

A mortgage, on the eontnn , is a right 'nhich is in its own 
itnre nn independent or principal right and not a meie security 
‘t another right 

OiffercQcc betweeD 


> It IS aa tniicpenfleiit and principal 
nght and not a mere seeurdij 


* Right of mortgagee is vested m 
hun nnditmalhj and by -way of 
Jeeunty only 

1 1* created either by fraiiafa) or 
hy #ncM»iIiro»i« 

) figM of redemptxon is an 
mfallible test of a mortgage 

) Ea ttmbranoe is created twde 
J>e«de it of the debt 


Ja a mortgage by Tray of 
raasfer, the debtor Is the 
or turntable owner 
® ' gh to r&^onvyance is 
“ore than a personal right of 
the debtor 


^ OKnershtp of 

tho loort- 

Ko bemg „,„iy „ 

of «’‘'»«.oo 

“ <ii8 d«kt 


Lim 


(1) It 19 only n stcunty for a debt 
e g right to retam possession 
of a chattel until p lyment or 
right to rccotc pai/ineut out of 
a certain fund 

(2) Right of lienee is vested m 
him flhsof (tefy and vot merely 
as security 

(S) I9 created by way of cneum 
hiatict Only 

(4) There is nothing to ‘redeem ’ 
It IS mcrelv tlie shadoi of the 
debt cast on the property 

(5) Its duration is dependent e« 
and coincidcut irtth the debt 
«eeoTed e g pledge, vendor's 

•• lien 

(C) lopavestbo /«II Icyal and eju*- 
iabU o tnership in the debtor, 
but vests in the creditor such 
rights and powers (eg sale, 
possession etc ) as are required 
according to the Mlare of the 
subject matter to give the 
creaditor sufficient protection 

(7) Lien lapses ijiso jure with the 
di charge of the debt secured 


distingmshed 

^ ^ rit^^ is that foim of encumbrance wLich consists 

^<^Perti I'j u«e of piece of land oi immoveable 

•ft lout tbe possession of it for example, a right of 


betueen 
amortoageandahen 
»n ffteir ffi«dnmcnl4l 
aspects as tieo forms 
of eneumbranoes 
Giir examples 

B U Apr 1026 
1027 
Oct I9o0 
1033 


ErplaUi- Easemeuf 
B X7 Apr 1927 
Oct 1032 
1936 
10«J 
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THE liAW Oi rnOPERTY 


t\ic tliffcroncc between n 8or\itnilc nnfl n lease Alws«t! >,] 
land IS the rightful j)o«mjioh and use icithout Ihecienershpii 

tl, wlule a scrMtmle over land IS the riz/Af/ul use tcj/ftooi citVt 

the ownership or possession of it " JIO^LE 

f 

Concurrent encumbrances 

It is essential to an cncnmhnnce that it should run *■ 
the right encxvmbcred b> it In other words, tJie doDunanta"! 
sen ie»t right are >ieces$<w/y coiicurreuf Concurrence, bowers 
mai exist m different degrees, it mnj he more or less perfect a 
(ilsohitc The cncnmbnnce raaj mn with the senicnt 
into the hinds of seme of the snecessue owners and not lo*’ 
the hands of others In particular, encumbrance maj 1^ 
concurrent cither in law or merclj m egiitl>/ In the latter ca'i 
the concurrence is tniper/ect or partial Since it docs not preral 
against the hind of owner known in the language of the law 
the purchaser for \alue without notico of tho dominant 
Examples of encumbrances running with their servient right 
law arc easements, leases and legal mortgages On the otlef ‘ 
hand, an agreement for a lease an eguiiaile mortgage, < 
restiictue coienant as to the use of land, and a frusf, wiU ms 
T-ilh their respective servient rights jn cjiuty, but not of 1 o»p„ 

^ S<cunu«8 ' 

A secimtj is an encumbrance the purpose of which i»t® 
ensuie oi facilitate the fulfilment oi cnjoiment of some other 
ri^/d (usuallj, though not neces!>arily a debt) a ested in son® 
person 

Sccuritie" over propcrti are of two kinds, which may h« 
distinguuihed as inoi (gages or fi€H5 ’ 

t 

Tipo Xmd? of securities — 

(n) Lien 

A /i«i IS a Tight which is m tls own nature a secunUj f<’^ ® 
debt and nothing more, for example a right to retain possession . 
of a chattel until payment A hen may be possessory 

Po«se«!sory hen consists in the right to retain possesuon 
chatties or other property of the debtor Examples are pledge® < 
of chatties and the hens of innkeepers and vendors of goo^* ^ 
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' Mortgage ^ > 

A mortgage, on the contmj , is a right which is in its own 
;m'e an vidependent or principal right and not a meie security 
another right 

Difference hetweea 


Moigage 


It 13 an iHcffycndetit andpnncipal 
rigit and not a meresecMJitt/ 


Lien 


(J) It IS only a sccfinO for a debt 
e t* iigLt to tefatn pos'tession 
of a chattel until payment or 
light to teeciie payment out of 


Right of mortgagee is vested m 
eondifioHalli/ and by way of 

teeuntj only ' 

la treated either by Iransfar ot 
ty weumJronec 

It'yhi of redemjjt oti is an 
'Ufallibie test of a mortgage 

En"uabrance Is created i«(l« 
Petidetii of the debt 


Jn 1 tacrtgige by way of 
«B»fiT, tile debtor Is the 
or e2«»«a6le owner 

® ogbt to re-conyyance is 

than a pergonal r,ght gj 
the debtor 


^here u ^ doiible otrne 
'mortgaged property, t 
I^Cee being merely a t, 
'MrtS.sor on tho e 
the debt 


a certain fund 

(S) Bight of lienee is vested in 
him abml tuly and net merelv 
*13 security 

(S) Is created by way ot ciicum 
hiancc only 

(4) There is nothing to t^dem ' 
It 18 merely the shatloio of tlie 
deU cast on the property 

(5) Its duration is depett lent on 
and come«fen( trilA the debt 
secured e g pledge vendor’s 
hen 

(C) Leaves the toll legal and rjHi- 
taite 0 rnership m the debtor 
but vests lu the creditor such 
Tights and powers (eg sale, 
po eosion etc ) os are required 
according to tho u'lMre of the 
subject matter to give the 
creaditor sufficient protection 

(7) Lien lap es ipjo Jure with the 
discharge of the debt bcenred 


D>}hii^»(g7( betveeyi 
amortgageaiulahen 
III fAeir ffdiiMmoitai 
ngpecL rts firo forms 
ot eneMinbraiieeg 
G*re cjujiiplfg 
B U Apr 1D2B 
1927 
Oct 19ao 
*913 


lo\m of otit-wmbr’nce which coii‘:ists 
^Pertj a n c* of piece of lind or imino%cnblo 

out the Possession of it for txample, a right of 


£rp(a<r~ I.astmetifj, 
J3 TT 

r 
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THE LAW OF PEQPEETt 


l>iiUu/{tiish bettceen 
an eatemmt and a 
lien 

B L Apr 1931 


I xplayn— Profit a 
pi endre 

B U Apr 1927 
1934 
Oct. 193o 


J xpUiia — Charge* 
K I CW-t 1933 


waj o\er it, i right to the passage of light across it lot 
wmdoivs of a house on the adjoining land, a right to der 
support from it etc ‘ 

An easement, in its stiictest sense, means n particular \ 
of seiiiUide, namely a prnate and appurtenant 
not a light to /rtite (Miy projit from the senient land Hw 
rightrof xeay or of liyld oi to support is an easement An 
meat is a right to do something oh, tii, or tn respect d' 
servient land, oi to preient the owner of the land from do: 
something oh «» or in respect of his oun land 

A hen is an encnmbiance the purpose of which is to«Jis 
or faciltiaie the fulfilment or enjoyment ot some other right (nsn: 
though not a debt) xested in the same peison 

2 An easement tberefoie peitains to mmoieahle prop* 
only, whereas a hen may peitam both to moieahle and iHimoir* 
property 

3 A lien can be created bj act of parties or ly opeiatio\ 
lau whereas an easement can be cieated bj prescription 
agreement onh 

4 A hen cannot suriue the debt secured it ceases a 
deteimmos tspo facto on the extinction of the debt An ea«ei»f 
SKriitcs the senient propertj and cannot be extinguished nnl 
the two are merged together in the ej e of law 

Piofit a piendre 

A profit a pi enSre IS n riQit to something 
elaj or to pasture cattle from the servient land The distincti' 
between an easement and a profit a prendie lies in this ti 
there cannot he an easement to tale something from the se/u* 
land Again an easement must aluajs be appuHenuni whilo 
profit a prendre maj be either appurtenant or tn gross 

Charge 

A ‘Charge’ consist m the right of a creditor to r(W 
payment out of some specific, fund or out of the proceeds of 
realisation of specific property The fund or propeitj is 1 
bo 'charged' with the debt which is the debt which is tl'* 
pavable out of 
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les of acquiring rights 

Of the various existing modes of acquiring property four 
of prim'irj importance Tbej aie — (1) Possession, (2) 
icription, (3) and (4) InJieiitance 

’oBsesaion ’ * 

Bj possee&ing a inateinl object the owner may ocqniie a 
il title to it in two waj s— 

Bjj occupation 

When propertj of which po'^session is taken b> the claimant, 

> not as yet belong to any one else ftes nulttus as tht Romans 
1) the pos'ses'tor acquires a title good against all the world 
s mode of acquisition is known m Roman hw as occupatio 

possessary otcnerslnp 

When the thing of which possession is taken is already the 
perh of some one, the title acquired bj possession is good 
'install third persons but is of no taluhty at all against the 
8 oirner 


mkIIihs means a thing belonging to no one or thing 
’able of Ownership but not actually oirned at the time The 
I of the eea and the fowls of the air frw nwffirw^ belong by 
ohite title to him who ^rst obtains posse'^sion of them 

^Knption 

Prescription ina> be defined as, ‘ the effect of lapse of time in 
^ttng and destroying tights, tt is the operation of time ns a 
”hie fact »' 

and Negative presenpuon 

Prescription is of fjro Iv ds, mz , (i) positi\e or acqni 
ii’e, (u) negatiNc or extinctive The former is the creation 
^ right, the latter is the destruction of one, bv the lapse 


Slate a, Mi eaplaf* 
the tartotis legal 
tiKxies of aegtttnny 
proprietary right ih 

B U Oet 1920 
Mar 1922 
%pr 19v>u 


TTniemhort note on 
l\es tnitiifis 

B U Oct 1920 


Explain ‘Prejcri- 
ptiOn ’ 

B U Mar 1920 
Oct. 1923 
1927 


i>,jtiB5tiijA Ittveen 
poiitire and nega 
are prrjfripftOH* 

B. L April 
Oc» 
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THE LAW OF PROPERT\ 


I! Oie loot of fact 
»s destroyed (he 
right groictng oiU o* 
It Kitheis Rn<t (ites 
«n course of time 
If the lact IS present 
the n^Iit ictU in Vic 
fntncss of time 
proceed horn it 
Xitsctiss 

B U Apr 1920 


Positive presciiption is tlic tniesfiftic opemtion of lap«e 
time icttJi possession, \rhile ncgatueprescnption is the dnesfift 
operation of lapse of time tciUiont possession Long pomst 
creates lights and long Kant of possession desiroijs them F 
example, if I possess a piece of land for 20 5 ears I become fi 
owner of it In both forms of prescription, fict and n»' 
possession and ownership tend to coincidence Ex facto ons 
3«s “If the root of fact is destroj cd the right growing onl! 
it withers and dies ift coiiise oMiwie If the fact is present, t 
right will, i» the fulness of itme, proceed from it “ balmond 


TTeffnine preset tpUon ts pet feet or i«»pcr/ecf 

Negatno prescription is of itco Lind's, perfect and mperft' 
Perfect prescription is the destruciioa of the prmctpal rijl 
itself while imperfeet prescription IS merelj the destruction*' 
the accessorii right of action the principal right remain^* 
m esistcncc 

An eTatnplo ©t pre«<*Tiptioa is the dpstniction of the ownenhi?^ 

lands through dispossession for a certain nomher of years An examplo 
Imper/rci prescription is that of a creditor losing his riijlij of flcfioiiforii 
debt but not the rfclif itself owingtohis ffl/fn e tosne/or it icittm rtpr«fr^ 
iHiiiilifr of v«irs 


MTinl IS (fie radonnl 
Msijofprescnpdoi* 
B.L OcL l'’.J 


OWfe the Tfflsotis 
umlerlyini; the reco 
j»\ti'>u of prescrip- 
tion ns (1 res(i(ire 
fiet 

U L fXt lD 3 i 


Basis of prescription 

“The rational bisis of prescription" Sa\s Salmond, “ist® 
be found 10 </icprcsH»i/»fioH of the coincttlence of possession 
oicnership, of fuef oiid That a thing is possessed df fot' 

IS CMdcntc that it is oiriird de jure That it is not possess^ 
rai cs a presumption that it is not oiriied Cither If therefor* 
I am m po<i«e«s'sion of am thing m which I claim a n^ht I hav* 
ciideuce of m' right wbich diftciM from ©11 other eiidf»f' 
inasmuch ns it grow» stronger instead of i e^] cr with the lap ' 
of time Here, then is the chief foundation of the hwc' 
prescription For in this ta«e the Hu In's deemed it erp(dt(*^ 
to confer upon a certain species of cmiIciko c£>iir/„s, re fore* 

\\]ioe>i.r wishes to dispute this presumption must do irifb* 

that period othcrwiM* Iiis right, (if he has one) will he forfttl^ 

as n pniaWjf for his neglect ^ (ilr '' iit ultlnsjuf' 

snbrentiinl the law is mcni ^ otfortho* 

who sJnmbcr and sleep ” 
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iSOTE- 

Pre'^enptlon runs in farour of the tmiuNliato n«i the Died ite 

fposiessor bat in favour of tho mediate f' 0 '*'esi or as nfcunst third persons 

A title by pK«cription is based on lonp and continuous iiosscssion 
But he who disires to n rjuiri. ownership tn thiswsj need not retain tho 
‘ fKiHfifiQt posse Sion of the Ihinp He may let his land to ft tenant for o term 
of years and his possession will remain nnaffwtet!, and prescription will 
, ecntinue to run lu his favour But let us suppose, foroxampie, thUpos ession 
^for tBenfyyears Will (a all eases pivc nKOodtiUe. to land and thnt V tahcs 
irroapfU po se smn of land from hoIdsltforUn yoar«, nwl then allows 
' B to have tho Rratnitious use of it as tennnt at will In ten years more V 
will have pood title as a^in t \ for nsapainst hii» A has been continuously 
luro'ession But yet In tinolhcr ton years B the tenant will have a Rood 
tdieasasaio t his landlord A for os between the a two the j« session has 
been for twenty years in B To put tho raatler »n general form —pTtscnpton 
rUBj m (aroiircf the tm mediate against tic mediate po«<e5>or Imf m faraur cf 
tte s'tdia^pojsejsor ai ajainet f/drd ^lersoiis 

Thus A takes wrongful possession of Inod from \ in 1S90 end holds it 
^ till 1(102 and then allows B to have gntoitous u e of H as tenant at will 102 
If the period of pres«.rtptioTi is twentv years to whom doso tlio land belouR m 
iWOo 191'* and ID^ST As the land belongs to A fts ngainst \, for as ogsinst 
'hUD A has been continuously In pos cssion for non. than twenty wears But 
»n ig**! pe lodof proscription is twenty years aud tho period from l&OO to lOOo 
Is only lo years, the land belongs m lOOo to \ ns ngainst A In 191" B 
the tenant will have a good title to tho land ns agnmsl his landlord A for as 
between these two the possession has been for twenty years in B The pontral 
rale on the point is that prescription runs in favour of the immediate against 
the ffled ate possessor but m favour of the mfslnto pos essor rs Ibe 

third persons 


, 3 Agteemenr 


, The third method in ivhich propiietiry light'' me ncquired 
IS by aqrecmeni Agreement is of two kinds asiif/jnnenf nnd 
oranl By the foimer, e^vistmg rights aie Omsfated from onf 
b^ner to nno(?i€) , by the Isttei licit rights aio ciestcd by ■\V'i\ 

I ^»cimlra^ice upon tho existing rights of the |,i3ntor 

' dal (luod non habei 


It IS !\ leading pmieiplo of law” saj& Sahnond, thntth' 
title of *1 ^.mntec or assignee cannot be bettei thm that of hi 
ewntor or assignor The txceilions to this pimciple are of tK< 
mds (i) Thoac due to the separation of legal fiom egiiitdbl 
o’^nership and ( 2 ) Those due of the s( paration of ofcncis/uj 
"rom posses ion 


/ >-p?atii Freserxp 
i\nn ridis iti faiOHr 
of tto »'>i»ipdtafe <1* 
dVdiiifl tht mciUntc 
ppsucs^oi (itit in 
ftiro 11 of the iHcihatc 
possessor as aga 
mst thud persons ’ 
B U Air 1931 
1933 


J Mkes trronjM 
possesitotiof {and 
(Ct (See epposito 
hxample) Jo tehonk 
(foes titelanilldonj 
in JOOo 1913 and 
I'l® f 

B I Oflt 1923 


Jl/.nf fire lit eicf; 
tons to the legal 
iiiaxun-ycmo dat 
j> rd non 1 abet (no 
one cm fftire l‘iC 
srlneh Ic has iiolj’ 
B U A, 

O 
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TJIL L OF rJ^OPFHTl 


1 the foUotr 

mij elatemenl-^o 
men cvi g\te n 
bitter title ttintichich 
hi himself has 

C U Oct 1934 
19 2 


C 1) As nn cxnmplcof tlic fint kind we infi\ note thepnne 
that n wlio n legal ownei, can pi'C an rncKwi 

title to a third person, proMded that that person f,i\cst(T/u' 
wliat ho fjett and Imsat the time no hwieletlge of tlio cxistecc 
the trust Tins rule isknoirn as the eqnitalle docirine of pnrC' 
for lalitetcdhout notice To this extent a legal owner can tran 
to another wioip than he has himself, notnithstanding 
maxim hcmio dat quod non Itabet 

(3) In the stcond kind are iiiLlucled cases in which 
possession of a thinp is in one per on and the oicnershp of i 
unothii In Mich a case the possessor is in certain ca'Cs cna 
togne 1 good title to one who deals with him in good / 
heUnuig 7iiw» lo he the oirner The mo'st notable example is 
case of negolttthlc twsfrnwJCHfs The posses oi of a bank note : 
haac no title to it, hcini> haac found it but he can give 6 
title to an\ one who takes it from him for lalue and 
good, faith ” 


I loberiUtncc 

In respect of the death of their onnei, all lights aie divia 

II to two classes being eitbci tnficiitafde or utiinhenlable 

light i-i tnhentahle ifitsiiruiM the owner, J 

dies with him Propnetanj lights are nsuallj in7*eriffl 
personal lights are not «a\e in exceptional cases 
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CE AFTER II 

OWNERSHIP 


tefinition 

Oicnersliip is '‘the lelafion heticecn a pftbon and anu light 
hat IS tested in him ” Tliat wineh i nnn owns is in all c \set>, 
f'ight W hen we speaL of the owner?lap of a mflteiial object, 
bis IS morelv a conM-ntioual figuie of spcccli To own a piece 
f land means, m truth to own a paitieulai ki itl of i ight in 
he land 


Is kinds— 

O^uorship IS of SIX kinds — 

Corporeal and Incorporeal 

Corporenl ovnei'ship IS the ownership ot n mate) i<il object 
^“corporeal ownorohip is the ownci->hip of a )ighi 

The true subject matter of ownei hip is ui all cases a right 
^hen we spe ik about a man as owning a field field' is a cona c 
“leat expression foi the multitude of uj,ht<5 wluch he owns m 

field Tiie idenirficfl i itli the untcrnl object 

hns, the di^^tmction between corpoical and incorporeal ownei 
^hip ib based on a usa^c of speech (of) easons of conicwieHce 

^^hen the rights owned are identified a figure of spec eh 
a inatcual object, owncrt-hip is said to be corpoieat 
^■''nei-ship hen the lights cannot be no identified the 
®''Qei-fehip 15 tjicorjioffn/ 

2- Trust and BeneW 

Trust ovmciship is an instance of ditplicate oicnership 
11 ®t propertv is that which is owned by fJio pei’^ons at the 
*•'11110 tuue, the i elation Ictiieen the tico oicncrs hang such that 

o/ an obUgaloin to use fo) ih 

of the other The former ih called tlu trustee and Iiih 
owoeiship isfiHSt otninj,7<ip, thclitta is called the bencficut,'/ 
«°d Ins ownership x^henehcml oicnership The ownciship of 
Jiotrustec IS mhict, uommil. notreal In /mr, liouo\M tli» 
trustee 


repie^cnit, hisbeucficiiia 


Ddin 'OicuCrslap 
Plate the essen lat 
eleinevl »» 

that legal cmicfjjf 
r U azar l‘J20 
Ipi 1'52> 
Uc2 
Oct 11)42 


Stale the tUfeievt 
kvitls t>{ OKtieiship 
Kith examples 

I U Moi 1022 
Apr 1037 
Oct 1042 


lZcs<ii3iiis/i beJir«» 
cnpoiraf a»«f /i* 
coi;ioirflI oiriicr 
sh'j 


t U Apr 1« 0 
Oct 


Jrj/uOi d/iH 

inmn i" Zi n In fi< 
/rit P'frZ (iinhi 
khip 

H I’ dih Ipi-) 



82 


OWNERSHIP 


now do you justifij 
cu the QiOtiud el 
Hi Ut'j the ej.i'itcnee 
of the doctewe of 
trnstsJ 

B U \.pr 1927 
l‘Jo2 


Ihstmgwiih i> ust 
frjm contiaetual 
ctilijation 

B U Apr lDi>l 


nigmsli a tiusi 
from agency 

B U Apr 1Q31 

A trnstee is an 
ogent for the adint 
iitstration of pio 
pervj lllHsirat 
yotif ansttei utth 
examples 

B U Apr 1927 


JJefine and distin 
gutah leteeen 

T ealed oietiershtp 
an I Contiiijcnt 

oicnership 

B 1. Apr 19*.0 
Oct 1 ' 2 
Ipr 19^ 
Oct I'JoO 
Apr 

Oct 1'42 


Aa between trustee aod Joif/iciory, the property belong? to the Istt« 
not to the former Bnt os between the trustee and third persons, ownei 
of the trnitee {? complete and absolute He fa clothed with the rights o 
beneficiary, and is so enabled to personate or repreaent him in dealings 
the world at large 

Object of appointing trustees 

The purpose of trusteeship is to protect the rights 
intciests of persons who for nnj reison avcunalh effeeti 
to piotect them tor themselves Persons for whose trustee; 
IS ordinanlj needed ore (i) the unborn, (ii) infants (iii) Inni 
and (iv) perijons having conflictint; interests in the same prope 
foi example, an owner and an encumbrancer 

T)H$t' and Conhact’ 

Trust is> to be disttngntsbed from a more contra'’ 
obligaiton to (leal utlh one’s properfij on leJialf of some one > 
A tiaist IS Wore than an obligation to use one's piopcrtj for 
benefit of another it is an obligation to use it hr the lenej 
anothc) in nliom it is alrevdj coucnirentlv vested The bi 
ticiar^ hasmoie than a perso««? light agamst his trustee m 
perfor nance of the obligation of the trust He is himsel: 
onner of the trubt piopeitv 

Tntsf and Agena/ 

Trust IS also to be distinguished fiom the relation in wt 
an a<7«if stands towards the propeitv which he administer; 
lelialf olhispuncipal In a{,eney the piopeity is vested so 
in the pimcipal but in trusteeship it is vested in the tnn 
himself, no less than t« the heneficiary 

The trustee like on agent n destitute of any ri^bt of beneficial enjoyn 
of the trust property If we therefore look to the essence of the matter 
above definition is correct but la form and legal theoty a trustee wo 
nirre agent but an owner la agency the property is vested solely in the pei 
on who e behalf the agent nets bat in trusteeship >t is vested in the troi 
himself no le « than m the beneficiary 

3 V ested and Contingent / 

Ownervhip IS either tesierf or contingent It is tfsffd wb 
the owner’s title is alieady perfect it is contingent when his ti 
IS get impel feet but is capable of Itemg perfect on the fulfih*^ 
of some eontltiion In the former ease he owns the rig 
(ilsolHtehj m the latter, ho owns it merely co»dificiHrt//y 
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tcnmh\p of an unlom person — 


Tbeie notbinR in law to prevent a mnn from owninR propertj Moro be 
bom. Hi? ownership is necessarily erjutiugeHl, indeed for lie maj never be 
3ni 6t all, but it is nono the less reol nnilprismt ownership A man 
lerefore may valnlly settle Ins property upon his wife for children to he lot k 
fber ^et the law has put vnrions restrictions lest property should be too 
ras withdrawn m this way from tho u es of liaiiig men lu favour of 
eneralions yet to come 


A SitiliS Kis pio 
peril ii}.on hi? Ktfe 
for the childten (o 
be born of het, Is 
the seitlcnieut trtltdf 
( Ans Tes ) 
B U Oct 192S 


'Onchiton Precedent and Condition huhsequoit 


The conditions on tvhich contingent ownership tlepeuds are 
ermed conditions precedent to distingni&h them from conditions 
ulisegiienf "A condition piecedent is one h\ the fnlfilraent of 
f^hich an tncfioaie or tneomplete title is completed, ft condition 
nhsitjimt IS ono on the fnlfllment of tthich Jft title a/iect?^ 
oniplftfd IS erhnjiMs/ied In the foimei cft'-c ft man ae^iarfs 
^ftsiiluUUj Mint he has alieadt acquned condittomilhj In the 
flher cftse a man loses alsolutelij what he lifts ftUcftdj lost 
oftdjhojirtht/ " Note that owneisbip subject to a condition 
eqnent, is not contingent but tested, a contingent 
ownership, howeter, is that Tvhich is not jet \ested, but niftj 
'fconie Q lu fntuto, while ownership subject to a condition 
tested, but maj be dttesfed m the future such 
J^nership ig not contingent but detenntnahle 


D fwe (itnl dnUii 
fMfsh tefuecrt — 
Lonthuon prcetdctit 
and Coiidmon subse- 
quent 

B U Oct 192a 
10o7 

Apr 

Oct 1942 


irri'c a slioK note 
on the M oictiig — 
Ptnieijhip subject 
ma condiloH pi ere 
ileutaiiti Oicnership 
subject io a eondt 
iion siibsepient 

B b Apr 1933 
Oct 1942 


and txjuilable 

Legal ownership is that which Ins its oiigiu in the lules of 
tiimon lore, while equitable owncisbip is that which pioeeeds 
oai nifrs of equity divergent from the common Uw 

h iJwncrship of a Jeqcl rtylit i« a dijwcwl tkinff from the 

to the equitable right Law and equity are discordant not merely as 

^ h rw'**^”*^** but also as to the otrnership of the rights which they 

b al own^ ^ ^ben a debt is verbally o«signed by V to B A remains the 
bntthe ° ^one-the-Ies? butB becomes the equitable owner of it 
has noV*^^ reason tico debts, there is only one as before thonph 

■^hleb ]s^t7h^ owners Tho thing which B thus equitably owns is n legal right 
*<iuitab*e^ ® legally owned by A Similarly the ownership of on 

^ “Iilferent thing from the (.qaiUtde ownership of a legal 


Lrplain oitil illii? 
tiatf the di?ti«caot» 
bcticcen le^aloirner 
•hip and equitable 
OKuciship ' 

B U Oct 1^32 
1«33 
Apr 1943 


Lxplaiii and ilfns 
trate The equitable 
ovuership of n legal 
right ts« diUerent 
thing Iron the 
otenership of an 
equitable right ” 

B b OcL 1930 
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5 Sole otvncMhip ond Co-ounersbip 


Define and diilvu 
guish IcUtceit 6}le 
Oicueibhip fliid Co 
Oicnc! s)np 

B U Api 19o0 
Oct l')37 


Ordinarilj a right ovrncil oize person onb at a f 
but (hiphrate ownership i-» penectl\ possible Two or 
persons miy, hotter ei hft\o the same right ^cstcd in t 
This mnj happen in seveial n-ivs but the simplest ca'e is 
of CO oxinershtjt The light is nn undtiuUd unitj Co otvnei 
mn\ be dissolicd into sole owneiship of parts of the who 
the pioeess 1 nown pat tition 


C Co-OAtnersbip and Joint ownership 


Diitiugi tih biti c n 
Com > 10)10 

(oi owiwi ihtp ta 
common) anfl Jotut 
cienoihtp 

B U Apr 10 1 
19o3 


' Co ownership mni assume different foini‘« Its tno i 
kinds m English law are distinguished as punersliip tn cor, 
And joint otnurslnp The most impoitant difference bet' 
th^ae rehtea to the effect of the death of one of the co ow) 
In otiiieislnp i» cammon the light of a detd mnn detcends i 
SMccmoi^ like anj othci inheiitable light But on the dea 
one of two joint onneis his ounership dies with him ani 
siinnoi becomes the sole onner bj \ntue of this iig] 
suriiioiship 01 JUS accicscendx ” Salmond 



CHAPTER III 


POSSESSION 


conception 

'Ll the whole range of legal theory there is«o conception moie 
cult than that of possession ” 

Not IS the question one of meie cnno'Jitj or scientific 
ire«t, for its pnctical impoitanee is not less than its <lifBenlt> 

■ legal consequences icliichjloic iiom the ficgHistfion aii<Z loss of 
'fssion are many and serious Possession, for example, is 
Icnee of ownership the possessor of a thing is piesumed to 
the ouner of it, and ma\ put all other claimants to pioof of 
ir title Long possession is a sufSeient title oven to piopeity 
ich ongmallj belonged to auothei The tiansfei of possession 
me of the chief methods of transfeiimg ouneiJiip The fiist 
3«sion of a thing which as jet belong* to no one is a good 
® of right Even m respect of pioperty aheidj onned the 
oogful possession of it is a good title for the wiongdoer, ns 
Unst all the world except the ownci Posbession is of such 
also, tint a possessoi maj m nnn\ cases eonfei a good 
‘0 on another even though ho has none himself a* when I 
f'miagood fnth and for value a banknote from a theif or 
° s from a factoi who disposes of them m fraud of his 
lacipal 


Discuss 

In the Khole range 
of lege! I'noig theie 
ss jio conception 

more difcull than 

that of />oss ssnii ' 
Salinonil 

B t Oct lt)”3 

• \pr 1920 

Oct 1‘'39 


Lriltim hi grneiie 
eonc ptioii of poste- 
e^ioii 


B I Oet IWJ 
Apr 102J 


' ^porlance 


"^ho following are the serious legal consequences which 
from the acquisition and loss of posbeSsion — 

I Possession is prtiJin facie evidence of title of ownership 


Long otherse posssssion confcis title even to pioperty 
''hich origin‘’lh belonged to another 

^ Transfer of possession n one of the chief mode® of 
tnnsftmn,,ownerblnp 

The first possession of a thing which ns vet belongs to 
*10 one f'rti naniHs^ is n good title of r ght 


Jlriittoii some of the 
legal eoniequen es 
on mg from the 
< 111(1 lost 
of possession 

B U Mar 1920 
Vpr 192S 
1929 
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D$ IS? i/it. tn) lows 
Ktlhatltlfjli Cf pOS^ir 
JSlOfl 

B U Oct 


5 E\en m lespect of propeitj already o^vned, the wrong 
ful posse-ssion of it is a good title for the wiongdoer, a 
agunst all the woikl except the true oiiiiei 

G Po’v.es'iioa is of such efficae\ , also, that a possesso 
ma\ m uian\ cases confer a good title on anothci evei 
though he has none himself 


These aie ‘^ome of the racults which the lai\ attributes t( 
possession 


-\ 


Its essentials 


Niile a shcri uot/' 
on — Antmin Fo i» 
<1 ndi 

B U Apr Iflofi 
Oet IS’^ir 


^trhal are Uf es cn 
ftaJidemenis incolced 
114 the concfpiton of 
rossesston i Fully 
lUustiate your am 
tcer Kith czamp es 
3 U Mar 19'’! 
Oct, 1021 
1927 
l-i-D 
Apr 19 3 
193o 

Oct 19„ 
Apr 1913 


The pos C'-siou of a uiateiial object is the continuing exercut 
ofaclaonio the tx Itisn* use oi it It involves tno disiiM^ 
ekwieats, one of which is mental ox snljectne the other physics^ 
ox ohjectne The»e were distinguished bv the Roman lawjeri 
as fliuwus and corpus The subjective element is called mors 
particularlv ammus possulendi, or f?owi»» 


'Neither of these,” sajsSalmond ‘is sufficient bj 
Possession begins onlv with then union and lasts onlj until one 
or thfif^tbei of them di«appeais ” 




■Adibius pos idenai 


Animus possidei <U 01 the subjective element I’i the intent to 
appropriate to oneself the exclusue use of the thing possessed k 
is an exclusive claim to a mateiial object It is a pmpose of 
Using the thing oneself aud of excluding the lutciference of 
other persons 


The witboot 13 ineffectire I miy ba iilone in i roow 

with money that does not belong to me lying ready to mj Land on the table 
I have absolute pb>>iical power over this money 1 can take it away wi h w® 
if I please but I Lise no possession of it for I have no neh purpo c 
with re‘>pect to it 

As to thenatmeof OMiwas ormeatal attitude of thepossejv-or 
the following points are notewortbj — 


(1) The intent or clam need not he rightful 

(2) The clam of the possessor must he exclusne, that is to 
say there shonld be an intent on the part of the pos o ‘■orlo 
exclude other pei ons from the uses of the thing po^'e** ed Tht 
exclusion however need not be absolute 
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(3) The nnuMKs j)ossi(lpn(h need noi amount ioaiUtimoi 
jfenf lo usf Ihe thing as oicncr 

(4) The n»t»ii(s po5Sic7c)i(fi not he a eZaim on one's oirn 

(half The person, ina\ a thing on aeeonut of nnotliei, 

0^, asatmsteo, or agent, orser\'int 

Ao) The animus possideniU need not he specific hut mag he 
mertlg general Thus I inn> possess all the books in in> hbiaij 
even though I inn\ ha\o forgotten the cxistcnco of man> of 
them 


trnte a short noto 
On — Animus Possi 
dendi 

B U Apr 1936 
Oct 1935 


f t'~Corpas 


To constitute possession the OHnnns doinini is not in itself 
t ®^®cient, hut must he embodied m a corjius 

\ Corpus 18 the e^Icctl^ c icalisation in fact of the claim of the 
possessor EfEectii e realisation means that the facts must amount 
; ^the actual present o-^olnsiou of all alien inter! cicnco with the 
thing possessed, together with a rea«ounbl) siifDcicnt sccuutj 
oMlie exclusue tisc of it in the future 


£iample— . 

A- parcel of bank notes was dropped on tbo floor of A s shoj» whore they 
found by B, a enstomer Can A or I claim tho notes} Here A had no 
^ession in law of thoso bank notes Possession requires the concurrence of 
® ®I®wents animus or tho Intention of Iho possessor with respect to the 
Possessed, and corpus or the • xternal facts in which this intention his 
l^wlised emtiodied or fulfilled itself Neither of these is sufficient itself 
to appropriate a thing will amount to the possession of it 
^Msession begins only With tho lunon of these two elements In this case A 
j the necessarj animus for ho did not know of the existence of the parcel 
. although he might h ive had the corpus they haring been dropped in 
Bee Bruijei 1, IfaiflosirorJli 2Hi J Q B 7o 

general pimciplo is that tho first findei of a thing 
h good title to it against all but the true owner, e\en though 

oe thing IS 

on the property of anothoi poison The 
. P^'^ficipal enunciated abo\o is true both in law and lu 
and IS well illustrated m Bridges t Haulesieorth In this 
def ^ b inknotes was dropped on the flooi of the 

^ ®hop, where they x^ere found by the plaintiff a 
omer It was held that the plaintiff had a good title to them 


A parcel of liflnh 
ftoi^'e teas dropped 
on the Jloor of As 
shop where Uieg 
irtre found by L a 
customer Had A 
possession iit late of 
tlie notes when B 
rfiscorered (hem f 
Gue yonr reasons 
B U ^ar 192J 
Oct 192o 
Apr 1025 


Comment upon 
‘ The general prt i 
»HC«pIe is that the 
firstpiulcr of a thing 
/-as a goo i (die to 
t( apaimt aU but Oie 
true owner, even 
though (he thing is 
found OH t^ie pro- 
pel tg of another 
person ' 
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l.numeiate ntthtUu 
siraMns theprutci 
pal ej:cipi>ons to the 
above ritle 

B E Oct 1929 


■\i «!«« eaiv f/tii 
a letter title than 
that uhieh he him 
self liai Discuss 
the above statement 
an({ state vnethei 
theit. aio any excep 
tions to this rule 
auilifso uhatf 
B t Oct 1042 


IS against the defendant For the plaintiff and not the defen 
dant was the fiist to acquire possession of them, the defendani 
had not the neces‘!ai> ammns, for he did not hnotrof ihea 
existence This principle is, lioweier, subject to important 
exceptions, m which owingto the special eircnmetances of tli" 
ease the better right is m him on whose piopertj the thing i3 
tonnd T7ie chief of these exceptional cases are the folloning " 

1 "When he on whose propertj the thing is found isahe^dv 
in poshesMon not merelj of the piopertj , but of the thing itself, 
e\ en without specific knowledge His piior possession will confer 
a better light as against the finder Thus if I sell a coat in the 
pocket of which, unknown to me there is a pur&e which I picked 
up in the street, and the purchaser of the coat finds the pni'se 
in it, itma\ be assumed with some confidence that I have a better 
right to It than be li is though it does not belong to either of «s 

2 A second limitation of the light of a finder is that if 
any one finds a thing as the senant oi agent of another he hnSs 
it not foi himself but foi hts emplov er In South Btaffordthtri 
llnttfr Co F Shamian the defend mt was emplov ed bj the 
plaintiff companj to clean out a pond upon their land, and in 
so doing he found certain gold nnga at the I'ottom of it It 
held that the compan> was in fiist possession of these nng^, 
the defendant, therefoie h'*d acquired no title to him 

3 A thud case m which a findei obtains no title is that lu 
which he gets possession onlv through a trespass or other act of 
wiong doing 


A company Y 
a lease etc ( See 

Pianiple opposite) 
Betireen A and Y »ti 
trlioni does the 

possesion he f 

B tJ Alar lO**! 


A foot o lease of 
land from its otener 
B for the purpose of 
erreeUno gas works 
eindsntheproee sof 
frCflMl'On found a 
prfAislortc frofll «ir 
feet bffoip IJie *nr- 
faee Can B elatm 
the boat from A T 
< ne reaso is 

11 U Apr 10*^ 
1913 


Examples 

A company X takes a lease of a piece of land fiom 1 for the 
ptupose of excavating and removing the soil therefrom and for 
the erection of machinery thereon During the course of exes 
V ition one of the coy’s men finds a Roman jar buiied six feet 
below the snifaee Between X and Y in whom does the posse 
'ssion he 

In this case, on the inling laid down in a similar case 
Elites V Brigg Gas Co we can say that Y is entitled to tb® 
Roman jar as against X who discovered it Chitty J says ja 
the abov e ca«e of the plaintiff ‘Being entitled to the inhcri 
tance and in lawful p 0 ‘«ses 8 ion he was in possession, of the 



POSSFSSION 


89 


, groand, not merelj of the sniface, bnt o£ e\cri thing that h) 

I beneath the surface doirn to the centre of the earth, and conso 
1 qnently m po'^scssion of the boat In my opinion it makes no 
; difference in these tircnmstanecs that the plaintiff arns not aware 
of the boat” This case, it mil appear, comes m conflict with 
the theorj of po't'scsaion and the g( neral principle cited in the 
preceding ca'se But this ineonsisteno can be explained m the 
following arnj A finder obtains no title to thing of arlucli he 
gets posisesaion onli through a frftpnss oi other act of k ronj 
doinj If a trespasser seeks and finds tiensnrc in mj land, ho 
must give it up to mo, not because I was firat tu possession of 
i‘ but because 7ie cojoiof be suffered io retain awt adiantage 
rfmtff* from his ojfu icrojij; Because according to the tiue 
ooustructioii of the Iciso the tenants though entitled to exeaiatc 
Sad remove soil, were not entitled to rcino\o amjthtug else 

In isQufh Slaffordshire Ilufei Co 1 , S/miwian the defen 
dant was CInplo^ cd hj the plaintiff compana to clean out a pond 
^Pon tlieir land, and in doing so he found certain gold rings at 
fbe bottom of it It was held that though Sharmau, the defen' 
was the fiwt to obtain possession of them, ho obtained it 
his employers and could claim no titU foi himself 

hi krnds 

Possession is of four kinds, These are — 

Corporeal and Incorporeal 

Corporeal possession is the possession of a wmlcrial object 
'‘corporeal possession is the posscs'sion of anj thing oWier than 
material object Corporeal possession is teimed in Roman law 
f^'iicssio corporis, lueoipore il possession is teimcd possessw 
J'Tls 


Corparenl and tncorpoieal possession compared'— In both 


are the same two elements, iiainch the amwiKS and the 
The niUHiKs is the claim the self nssertue will of the 
(«fn. cojpijs 13 the enMionmeiit of fact in which this 

realised embodied and fulfilled itself 


corporeal possession, ihoaetuilnseof corpus 
essential In the dase of incorporeal po'5 ession 
0 eonltnuoits use and enjoyment ts essential it being the 
^ Possible mode of exercise 


A Mil’ note iras 
dropped »,» the shop 
of A, tcho on (Tis 
coictuig It 

up anti <ro«ifr(ec? 
ti hns c^en ngc ireJZ 
Inofcuip the 

oicuer eottld be 
himd A teas eon 
ucted of theft Uas 
iughtlyi-oniictulf 
Oice < tdsons 

h I \pi lUlS 

( Ans Coiuietiou 
slioi Id be for cr\ 
iDiHiil Mi^oppropn 
and not Ih ft ) 


State KUh ejranipZe 
the different Linds of 
possession 

B L OA 1923 
1933 
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^ -Essence of corporeal po sesston 


Explain and com 
mciit on the theory 
(tat the cbsence of 
coi parcel possession 
ts to be foicnd in the 
physical poiicr of 
exclusion 

B U Oct 1931 


TThat »s Salmond’s 
attitude toiiards the 
iheoiy that the es 
sence of eotporcal 
possession »» to be 
found tu the phy 
sicaJ paieer of ex 
Ci!»j>on t 

B U Oot 103 V 
1934 

TThat iS the «r«9 (esj 
of possession’ ao 
coratno to balmondt 
SoiD does M differ 
from the test laid 
dofcn by SaiignyT 
B U Oct 1921 
lQd4 


At-cording to Sattgnij, the essence of possession istobaj 
found in i\iQ physical potier of exclmioyi 'Ihc corpus possmimi is j 
requiied 'll the commencement is the present or ^ctn'lI phjsical j 
po^er of «si«f 7 the thing oneself and of excluding all o^hr \ 
persons from the use of it Thus according to Savignv, to acquire 
possea'sion of a hoise I mmt take him bj the bridle or ride upon ! 
him 01 bate him in m\ tmmediate presence so that I can prcieid I 
all othei prisons from interfering ivith me but no sneh imnie ' 
diate physical relation is nesscssary to retain the possession so 
acquired 

Salmoml criticises the above mentioned view on tbe 
following grounds — 

( 

\i He *:a\s that «■«* at the commencement a possessor netd \ 

have no physical pouer of excluding other persons —The true test, ^ 
theiefoie according to Salraond, is not the physical power of 
interference but the of any tnierferencs ^ 

from whateier source this unprohabtlity arises ' 


icith t2 « 
atrations Corpoeal 
Possession its mea 
(tiid mture 
B U Oct 1939 


v.',S 5econd/y, the theorj of Sa%ign> is inapplicable to the | 
possession of incorporeal things Here there is neither exclMSion ^ 
nor the power of exclusion | 


TThat ts mediate 
possession and ichat 
IS the rilalioii bel 
tceenf the mediate 
possessor and the 
immediatepossessorl 
B U Oot 1921 


2 !^lediate and imiDediaie '' | 

Po«5session h^ld by one man thiongh another is termed , 
while Ihat icJuch ii acquired or retained directly or , 
peiionally mai be dibtioguished as immediate or direct 

Thus if I c'O mj c f to purchase n book I acquire dirfct possession of it 
but if 1 send my serrsnt to buy it for me I acquire mediate possession of it 
through him, nntial he has brought it to me when my possession becomes » 
immediate 


Kinds of «»etI»o/e possession 

Of mediate poss.ession there are three kinds 

1 The first is that which I acquire through an agent or 
senant, that is to sa} through some one tcho holds solely on ro’j 
flCCOHJif and claims no interest of hts oten 


POSSESSION 


2 Tlie second l,md of inedi'vfe po'^sCKion is tlmt lu 

ic direct po^^ession is m one icAo hoMs loth on my ofeoutif ( i ? 
n^ijoirtt, but ivho recocfmses mj sttpcnon ight to oblam M'n 
isi ihe dtren possession ichereier I choose to demand it Thl^ 
ecasAof a lorroicer, hre, or tenant at tcill 

3 Til'' third form of mediate possession la tbo ease in 
tJie immediate possession is m a peison uho clams it toi 

until some hme has elapsed or some condition has been 
Securities are instances on the point 


Csaeurmii 

It ms a maxim of Civil Law that two pertons eonld not be 
PO' e« ion of the same thing at the ■^amc time This is true 
*^1', for exelnsis cnes's IS of the cs'cnce of po's^ssion Two 
of exclnsuc ase caopot both be cffcitimll) 
at the same time 

Hfiacc there are eercnl po .^lWe ca '»•» of ilnpJi/ »l/> 

m 


^ Mediate and immediate po>'e5‘-ion m respect of tbo 
'* a-s explained abos e 


^ • Tro Or more per ons may po5>e-ri tht miu tbhip t»i 
fis the} mav om it m common 

^ ^ofporcal and incorporeal po‘'’e‘' lon maj i o * |ii 
^‘‘Hhe rime materia! object jn t o« forpornlniMl hifoi 
nav Thu-« A mis por h laud vrlilfe |1 
*^'■'"“5 3 right of tca'j c'^r it 


nil u'^c f\rM 

0 ot Mr it !l» 
r « r»t>- H iwrij 

«fv ^iNh. If 
( > «> r I rft !ni( 

1* I W 1 1/ 

(■it < Ai kit ih 
U I IKl I'Mtl 


II I ilf <1 till 1 1 I Mil 

riiliir’i on i »eu 

f rriil t«| n ' 
n I Air \VH 
tf nr fti i$ n li lid /I 
lOjf It It 1(1 I ptir » j 
flint e>l hr In f < i»r 
fit'iti it tilt tium 

Ihlujt lit thf II Id 
lime t 

ii V (III ]l>l\ 

J /ilHln I/ll I |(i 
•rOi ; «MI iinl I I t 

})<t( Til iiinii l/diH 

jlOtMlI It lit 
fOi0 ('Mill III (Ad 
« Itiid It nt I 

n (' (in mi^ 


(r< tint nhj rr 

f ‘I Unit Ilf lit tule 
Ihii till f*etn4 
I iin< lit ill j ime 
#»i *» ut fit * /!?* 
II I J in II r fiiwr 
III. t t 



92 


POSSESSION 


3 Possession raaj exist in law and not m fact This is 
what English lawiers call constntcine possession 

N 

Alodes of acquiring possession 

The inodts of acquisition of possession are two in number 
namel\ Taling and JDeUiery 

1 Taking 

Wiataiethc lanoitj 

Taking IS the acqumtion of possession teitliout the consenl of 
B U Apr 1928 the pi ittoHS possesso) The taking of it maj be either 
Oct 19 0 orniongfnl 

2 Deliver> 

Dehver> is the acgmsUton of possession ioitJi the consent and 
CO opfiatton of the pieitons possc-^sof It mat be actual or 

coHS/rKCfiie 

( a ) Actual <U hi et y is the transfer of mtnediaU possession 
It IS of two kinds, accoidmg as the tnediofe possession is oi i*' 
not retained bj the tiansferor 

(b) C7o«sIr«c<ne IS all which IS not actual Iti&of 

three hindi — 

(i) Ttaditio brevi wkimm — I t consists in the surrender of 
the mediate pos>ses«;ioo of a thing to him who is ah eady in iinnie- 
diate possession of it 

Thus a fnend vrho Las Ixjrromd n book from rae, has only the imme- 
diate possess on of it themediate pos ession being ivith me If Iw3ntnoffb> 
present that book to Him I need not first take back its immediate posse«sioa 
from bim and jthen gi^ In®* II*® f**!! possession by actual deliTefy lean 
effectually imosfrr the propertT in the book by merely Surrendering io him wy 
fued/afc posses'iofi i e by asking him while it la still retainel by Inm I®" 
keep it for himself 

(ii) ConslttnUmpossesso hihj It ib the transfer of medi^^te 

po'S'-ession while the immediate possession remain in the tiaus 
feror 

(m) — This is the tiansf or of mediate po«sC 

<!sion while the immediate possession remains outstanding 
some third person 
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POSSESSION 


Upon ichat fcrtsfs o{ 
rea ou iS U that tee 
find IX (ilmosl all 
syst ms ot late that 
possession »s pro 
tecticl apatt tiom 
and eieu against 
otin rshtpf 

B U Oct 1931 


A second rcn*!on for the instihition of possessor} reme 
dies IS to be found m the sciiotis imperfections of the earlv 
pioprietnrj remedies Tlicprocedurc b} winch nn owner recove- 
red his propert\ iras cumbrous, diilator}, and inefDeicnt. 

^3 Tho third leason of possessor} remedies is the dilHenIt) 
of the proof of ownership It is cas} to prov e that one has been 
m possession of a thing:, but difllcult (m the absence of anj 
bjstem of registration of title) to prove that ono is the oini'r 
of it. 


BurdcB of proof of ownerBliip 


*tal9 Ike cardinal 
rule of Lnghih laio 
uith legaul htoden 
of proof of oitner 
sltiv 

B L April WST 


One tho »«?#» of 
English hiu tihtch 
make possessor j le 
medi s unnecessai !/ 
B t Oet lOoO 


The followinR are tho l/iree rules by the epentiou of which English iair 

adju«ts the bordeu of proof of ownerahip with perfect equity 

1 i*r»ori>o»s«sion IS p»»wrt proof of Otfs — Eren in the onSoary 
proprietary <»ction a claimant neeJ not do anything more than prove that hr 
bad an older possession than that of the defendant 

S A defendant ts alirays at ltberi>/ to relnt the above presumption by 
proving that tho better title is m himself his being the earlier possession tban 
plaintiff 8 

3 J de/tmlaiit M wot fllfoircd » j { up i?ie defence of jus lerti -that i 
the right of a third person He will not be allowed to say as befw^e^lttseff 
that of the two but omi ttiid person is the true owner 
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CHAPTER IV' 

titles 


SLNDS OF TITULMl FACTS- 

Faets estabU‘.limg title are oE (ftree Linds 1 Vestiti%o, 

2 Investitive and 3 Di^ ebtltl^ o 

1 Vesuuve 

A vestitiie fad is one vrliicli determines. POs>tt«]y or nega^ 

tivelj-, the lesfiiiff oE a right m its owner Itisonow i , 

freafes or destroys or iranbfen rights 

Tho diHcrcnt d.ssesoE facts 

three ehiel ments in the life histor> oEarig ' ” ’ 

trealtoii, itseiiuichoji, and its (rmis/er tutne facts 

imded into (1) Imeshetie fads or htles and U 

Kinds of vc«lilive facts 

Veetitive facts are diMSiblo into two ?. .f 

tlaseg^ according as tbej* opciate tn i>««Mancc 0 * 

P«rsojis concerned, or tndependentbj of tl, t ‘O m lo/tmfarw 
creation transfer, and extinction of ngbts arc eitbei lolunfarj 
or involuntary 

A". 

y Acts m ihe lavf 

This distinction lietween the two ^ classes of 
be expressed by the contrasted expressions ^ ® i nown as 

•od oris ol the Imi An act of the parly, teehnical J 
"i -a the IS any expression of the will ‘ 

person concerned, directed to the creation, transfer or 
a right, such as a contract or a deed of conirevanc _ 

Acts t)i the law are of two kinds which maj he ^ 

^^vnilateral and hilataal In the former there isonlj 

''l^osewdUset£ectl^e. . 

*sereise of a powei of appointment, the a\oi ance #,po oj 

‘contract, cic The lattei mvoh es, the consenting wi 

"‘o'-edishncfpmons, as for example a contract, a con > 

mortgage etc Bilateral acts m the law arc called agre 


Unte a shott cri- 
tical and eiplana 
tortj note on — Tes 
fitae iacts 

B U Oct l£»o& 
1037 
Apr iD43^ 

JIoic iloe$ Salmond 
defiinih expicssioit 
‘ cf (ii»re tact’ f 
ifcaie tlic different 
classes of lesUUi-e 
faels ami dtscuss 
the posftton the'f 
oeeupv •« ilte life- 
history of a nyht 
B U Oct 1P3‘' 


nhataie fcstitne- 

Faets"t Comweiit 
vucit lllwstrfltff 
lUellj the tarmis 
(fithioiis ana aist 
tnetioM of rciltlire 
Facts 

E Xi Apr 1”« 
Oct 


Lxplain — ‘Acts i« 
tie lair 

B U Apr 1933 
1937 
Oct 1042 
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TITLES 


State the reasons 
Underlying the reeo- 
gntiton of Agree 
ments as Vestilite 
I^acti 

B U Oct 1934 


There (s not ordi 
warWa a greater stgn 
of egual (fistrt&tition 
cf anything Jfton 
that eiery man is 
contented Kith hts 
«haie " Cotiimi’nion 
as a riison (or 
enfoi cing agree 
ments ii» fair Do 
■yov knOK Of any 
other reasoHJ for 
gtiing effect to 
agreements in latct 
B U Apr 1928 


Classify agreement 
ezs a vestitice fact 
B U Apr 1931 


Agieemenl as a restiUve fact ) r 

Of all \cstiti\c facts acts in the law aie the most important ' 
and among acts m the lat7, agreements are entitled to the chief 
place ^ 

The importance of agreement as a \estiti\e fact lies in the 
nnuersilitj of its 6pcration The great majority of right and j 
duties possessed b\ an individual ho\ e their origin in agreements 
made bj him ivith other men It maj be ashed for what rensons 
the law allows this far reaching operation to the fact of agree | 
ment Whj shonld the mere consent of the parties be permitted 
to stand for a title of right! For this, savs Salmond, there are, 
ti£o chief reasons — 


2, Agreement ts ettdenltal of right 

There is in general no better evidence of tho jnstice of an 

arrangement then the fact that all persons whose interests are 
affected bj it have freel> and with full hnowledge consented to 
it Men aie commonI\ good judges of their own interests, and 
in the words of Hobbes, ‘ifiere is not ordinarily a greater sign 
of egnal distrthuUon of anything, than that eiery man ts contented 
tilth hts share " When, therefore, all interests are satisfied, 
and e\ei> man is content, the law maj safely presume that 
justice has been done, and that eaoh has reeeiaedhis own 


3 — Consent ts tn many cases li itly lonstitutne of right 

The State, so far as msj be, allows a rule of right to he 
declared and constituted bj the agreement of those concerned 
with it 

In respect of their effects upon rights agreements are of fottr 
classes — 

X Contracts — creating rights «» personam 

3 Grflnfs—crcatmg rights of any other kind 

5 transferring rights 

4 Eeleases (discharges or Bnrrender<i) — extinguishing right 


TrTTJyy - ox 

/') ictcffis- few 

And cl O' 02 . ti* G'n^rtand, i-* th'* ttoa^ioa es;*i 2 - 
f*oa, or a rsn*" £/ ii"'} <* lude-* 
Pfndpntivofao' e Rf-Ts'tln^ ^rs the pe’^acor^.'^'* 

ii«d as for eaasp’* tie d vo^at-cc of t~o p-op* \ of ■% p‘T =«>2 
•i'lar m^e^te If a decree i* jur'ed s^tcat ce b' a eosip?*'t-*^ 
^’ocrt Of if I aia s'5jt:2^eii an iCiO^Tea*, goods T*ut to tikea 

^€5ecuhoa br &»* jadpriaent crML*or ta la** fir^^ tas** or\’fiU 
t m tbe official a'-sisa^o xn the stcoad cas^, irfi^A'^r i^itl • 
iiTnc4 

2 InTesuare (Titles) 

tn mve^tihve fa'^t aUo coxniroDjv called tiile i tLt < •» 
fp(h antecedent, or r-hich the nghC is tie de jt r<r eon- <i 2 «.a’ 

' ^0 olienrords ec^r:/ rJ^Af a f»fle or 5v »ri» fr ci «•*! -t 

ot tilks 

TidPs are of iieo kmds, being eithe-* ori^iH jf o- rmi'ie" 
ie formpt are those Tfliicb erf<i/c 1 right dr »'»rp, UiPh“*r 

franj/rr Qij afrC'tdy wafiHJ' rtuht of ‘i netr o\n\e*^ 
'■ateluas of fish is an original title ot the rignt ot oivuit' 

* ‘P whereas the purchase of them is a dtrl^atlVL title 

^ I^iTesuurc 

As the facts create rights, so ther fair them 
^hve fa< ts ar( tho^^e v*hich either der/ri^ynghN or /r««*/rr them 

Some one eKe 

^^c*liure facts 

These are of two kinds, tu , orahcMnhre Theg 

J"'''^^*»e^ifew1itathet <7««i a right b' complitih 

The surrender of a lc^«:e to the It -or forixaiipU, diM-t-^ 
"sht of the lessee b^ destroj mg the Ici^o ami therefore it 
’"®tteictmoti%e f^iet 

Tify are ahenafiie when the\ due-^t an oniui of h»s right 
^ ‘>-arsfcyri«y It to somebody else Thus the al>oM e Ind 

Of surrendering the lease, triiWirred it to n swb h' ei 
^ transfer would h ivc been an ahcaative f ut 



Ul Ov i-* 


li I«*er*.l fcfi tie** 
{is f «•(«, — 
f» cr f« Fc fJt i Hf 
a l»r a r* 

rtl>n> 1 ' * 

r V Oil I*' > 
\|r 1 --2 
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TITLES 


DeriraiiTe titles and alienatire facts are merely the same facts looWat^ 
from two different points of view The transfer of a right is an event whifh^ 
has a double aspect It is the ccquisitioii of a right by the transferee, an3 Qki 
loss of it by the transferor The vestitive fact, if considered with reference tel 
the trancferee, is a derivative title white from the point of view of the tnu | 
feror it 18 an alienative fact Purchase is a derivative title, but saleism^ 
alienative fact, yet they are merely two different sides of the same event 


Agreements j 

As stated above, agreements are the best instance of actsi* 
the law 


fpint «ie initd, 
told niirt toirtable 
agntmiuUf 

B L Oct 1033 


Icfuctn 
roid mill ijxialle 
agrecinmta 

t L \pr 19„0 
l<Jo7 
19„9 


Their kinds i 

Agieements are o£ thiee kinds, being either lalid, 
loidabk I 

1 A xalul agreement is one which is ftilly 

accordance with the intention of the parties ^ 

2 Atoid agieement IS one which cntireh fails to recfiij 

leg'll lecognition 01 sanction the parties &«»»? ‘ 

nf Ufjal efltcao/ 

3 A toidn&le agreement is void or valid nt tSs 
ojie of the parties to it On the exeieise of this power of 

tion the ngi cement not only ceases to have any effievey. I 
deemed to have been void ah tnitio I 


iTtfifiou the M> por 
tint causes aeeoT 
tlinij to ''almond of 
the inralidttij to 
CireemenU Irirfl^ 
iUsaissmo taeh of 
them 

B U Oct 1D% 
1033 
I'lvG 




The most important cause-> of inialidit!/ accordi^s to 
«re s/r 11 «?tM»6c», namehj (1) Incapacity , 

Illogahty , (0 Error, (o) Coercion and (6) Want of coasi 


,deratJ0!> 


1 2«Crtp(iczfi^ j 

Certain classes of persons are incapable of the p ^ 
detenmning their right and liabilities by wav of 
minors and lunaitce for example 


5 lllegalUu 

Certain ngreemc-nts are, for one rca‘>cn on the 
red l<j latv to be invalid either as being imme^*' 


ileeb 

bejDf 


TITLES 


m 

i»aini«t public policj and the like Agreements in restraint 
)f trade are instances on the point 

j Coercion 

, The consent to he \ahd must be /ifc It Must not be the 
htcome of compulsion or undue influence 


Briefly disett s and 
cntimenatelheMupor 
tant causes except 
uant of eoiistderat 
ion uhieh (Ct22, 
according (a Sul 
mond icitdir «n 
agieemcnt toid O! 
totdahle 

B V Oct 

1%G 


I hhrmatitij 

i Agreements are of two kinds, sintpfe and formal A simple 
leement is one in i,\hich nothing IS required foi itseffectne 
cration bejond the manifcstatation of the consenting tails of 
f patties A formal agreement, on the othci hand, is one in 
H'’h the law requires not meiely that consent shall exist, but 
pt It shall be manifested in some paiticular form, in default 
p'fhch It 18 held of no ncconnf 


VtSCuis the iiUlitj 
of formal agtee 
ments 

B U Oct iOoD 


£rror or misfa^e 


Error 


■iiher 


or mistake which makes an agreement invalid is 


or nncssejifmf Essenttal error is that which is 
I a nature as to prevent the existet ce of any real consent and 
I 'fhre of any i eal agreement e g it A agrees to sell land to B 
^^^tbinking of one piece of land and B ol another, the 

er^ementiavoid 


’lefsfiifin/ eijQj is th it which i elates onlj to orae external 
as one of the inducements wUipk led to 

® B when A agrees to buv B’s horse because 

sound, whereas in realitj it is unsound The 
unessential error has no effect on the validitj 
unless when it has been caused bj tho 
E the othei partj 


rule IS that 
' agreeineut, 
ol 


I 0/ constdej-nfton 

of consideration is nlmost wholl> con 
^ coiiirnc/, other foims of agreement being 
^ exempt from it 

widest sense is the reason wiofttc, or 
P'atcQjpQj’ ' ^ nian is moved to bind himself bj an 

I ^ ^nelncles both moral and xahtable consideration 


Diseuis the rffert of 
eiroi oil the ralulxlit 
of agreement 

B U Vpr IQ 0 
1U37 
2U3J 
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TITLES 


Bnetly discuss the 
doctrine of consider 
atton 

B U Apt 1926 


Comment biieflij o» 
tte Mlomtig-~-Lx 
nwctff paeto non 
ontur actio 

B U Oct I0> 
1932 


Tbe law reqmre? tafnaife cossideratioQ a? a condiiion of the vahditfof 
contract By raluaUe consideration is meant something of value given done 
or promised by one party in exebange for the promise of the other In Engli i 
law no contract (tinlees tinder seal or of record) is binding without con ideration 
The thing thus given, done or promised by way of consideration must be of 
some taltie that ts to say it must be material to the interests of one orotbor 
or both of the parties 

In certain exceptional cases considerations which nre not ralualle m 
accepted as good and sttffieiml by the law For example, a promise to pay tb» 
debt barred by limitation is legally valid though the consideration is moral 

I 

Sujicienci/ of consideration 

Ex undo paclo non oritur actio In English law this maxm 
expresses the necessity of a legal consideration for the ^alIdlt) 
of a contract The eonsidciation requited bj law is the conai 
deration of a Lind which hw regards as snjjlcient It is not 
enough that it should be deemed '•ufficxeni hy the parties for 
law has itself autboutatu elj declared what facts amount to x 
valid and sufficient consideration for consent and what fact« 
do not If men are mo\ed to agreement bj consideration whit-h 
the law refuses to lecognise as good so much the worse for tbe 
agieement Ex undo pacto non oriUtr actio To bare consent 
suppoited b> no inducement the law allows no operation 
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PRINCIPLES OF LIABILITY 
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LIABILITY 


Comment «jpoH — 
A man ta 

ble not for acts tn 
ihemsehes biif for 
Jits acts coupled 
tctl/i the mens rea or 
(jutlty nitnd uith 
ulnch he does them 
B U April 19o0 


Analyse the concept 
cf an *act ' 

B U Oct 19<13 


The maierial condition is the doing of some act bj the persoi 
to be held liable The formal condition is the mens rea orguiUi 
mind, it ith tthieh the act ts done 

Both, in fact, must concur In law, “a man is responsiWf 
not for acts in themselves, but foi his acts coupled with tin 
mens tea or gtultj mind ^ith which he does them ” We sbaL 
theieroie annhse the concepts of an ‘acts’ and of ‘mens rea ’ 

‘Act’ 

An ‘act IS an event which is subject to the control of thi 
human mil ” It must consist of-i An origin and 2 Jit 
consequences 

Its kinds 

Acts are mainli of three kinds — 

1 Taternal and eTlemal 

The former IS an act of the j»md, the latter is that of the 

body 

2 PosiUtc aad Negative 

The foimer is an act of commission, the latter pertain to 
omissions 


^tate the tarioiis 
p«i<4 of acts given 
by ’talnioud 

B U Oct 1933 


3 iDtcDtional and uointenUonal ^ 

An act is intentional when it was foreseen and desired by th® 
doei and thi'> foretbought and desire realised themselves m the 
act through the operation of the will It is imintentional when it 
is not the lesnlt of any deteimmation of the mil towards a desired 
issue 


Its consequences or tendences 

An act may be raischieaons in two ways, either in its actual 
result s or in its ten^picjes Hence it is that legal wrongs are of 
tico kinds The first consists of those in which the act is icrong 
fill only by reason of accomplished harm which «» fact ensues from 
it The second consists of those m which the act is icrongM H 
teason of its mtschteious tendencies trrespectne of the actual 
Criminal wrongs commonly belong to this second class Hence 
an iinsKcees^fiil attempt is a ground of criminal liability no less 
than a co»»/>/eted offence As to cit if liability, no corresponding 
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general pnncjplcCnn "be laid do^^J llencoso fat asetttl ItnhtUiij 
goes, tmliire tn « gutUy cndcniour oHioun/s to imioceMcf ^ 

Mens tea 

The general conditions of penal liabiht> are indicated with 
accurocj in the maxim — oleins non facit retm iiisi mens sil ren— 
The act alone docs not amonnt to guilt, unless it is accompanied 
ty a gHtliij mind As stated above, both, the net and tlio ginltj 
mind,— the mens rea, must concur to hold a person penollj 
liable 


CTii/icr trJKil circHHi 
siauees aud 0 what 
rxtint "lay fadure in 
a guilty endeavour 
(inioiiiit to ititio- 
cencef 

B U Oct 1925 


“The mens rea includes <ico distinct mental attitudes of the 
doer towards the deed These arc ‘in tention * and n cgJij? en ce* 
Qenerallj speaking oman ts penally responsible only for those 
Krongfiilaetsiehichhedoes eilherie iUulhi or ueQUge ntly * Themenv 
rMTna> assume ouoorotheroftno distmctforms, \iz, urongfiil 
mfeniton or culpable ncffhgenoc The offender maj either ha\o 
idone the wrongful act on purpose, or be maj ha\c done it 
'earele^ly In either case, he will be penalb liable uX 

But jf his act 18 neit/icr intentional tior nog/igcnt, thcie can 
bo no good purpose fulfilled m ordinary cases bj holding him 
liable for it 

[As regards the Fxeeptions to tliis principle of mens rea, see 
CAopter II heloic ] 


B files sfiorl crtti 
col note on 'mens 
rea • 

B U Oft 1934 
1937 
Apr 193$ 


A man is Tcsponsible, not for bis acts in ihetuselres bat for bis acts cou 
P ed irltli iTifnj f«a namely wrongMjuUnMn or cwfptttt c wegt igcncf A wrong 
Is intentional only when the intention extends to all the elements of the wrong, 
sad therefore to its cir iimstance no less than to its origin and coniequeuces 
80 far therefore, as the Imowledfee of the doft does not extend to any material 
eircnm tan<>e the wrong is ns to that oircnmstanco nnlnti ntional Woman 
xvho has married again during the lifetime of her former husband honestly 
believing bim to be dead has »«?{ ifiUM}/y contatued the erime at btgamy for 
one of the material circumstances lies OKlstdo her mtention She xnll also bo 
oot liable for neghgence if the period of seven years had elapsed since his 
absence because the Uw preetmcf that n man wot Iteard of (or secen years is to 
be considered as dead The woman has not therefore committed any offmec 
I 

I Theory of remedial liability 


The theory of remedial liability lays dowu that lolipuetcr the 
fate creates a duty, %t should enforce the speeifio fulfilment of it 
The sole condition of tho existence of remedial liability is the 
Existence of a legal duty binding upon the defendant and nnful 


A iroman honestly 
bchcvinp her hus 
haiitl to le dead 
marries again <1«e 
1117 ftii MeUme 
irAat crime, if any 
ts sha guilty o/f 
B U Apr 19‘’9 
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<3iie the Thcorij of 
Betnedtal LtaMUy 
the exception to 

It — 

B U Apr 1931 


Dnenss {Aib general 
jjfinc^al (tml point 
cut the except nut 
*t any toit 

b U Oct 1D3S 
1042 


filled bj liira Whnt a man oncht to do b\ a rtile of lair, beis 
nnde to dobs the force of lais “In law ottglil is nonnallj 
cquuaicnt to Muisf and obligation and remedial Inbihtr are in 
ffcnenl co existent ** To this general principle there are thm 
exceptions — 


1 Dunes of imperfect otiligstion 

The breach of sneh a dat> gii es no cans'' of action, tfinl « 
(o sag creates no hahilih ot all \. time barred debt, isaleagil 
debt, but the pn\mcnt of it cannot be compelled bj anj legal 
proceedings 

In law ought is normallj eqnitalcnt to mnet and obligation 
and remedial habilita arc m general co-existent | 


^Ther<, ihe duly Molated i» lo its nature incapable of specific eoforcetneol 

There arc dtiticswhicb cannot be specificalh enforced, once 
thej arc biokcn Thus it is the dot% cf c\cr^ one to refrain 
fiom doing antthmg that IS Iikel> to injnio the reputation of 
others But once a libel on somebodv J'lperpctiated itbecomM 
impossibU in Iho nature of things, to enforce specificall), o® j 
the mi'flreant the dutj of refraining, for the simple rca-on j 
tint it 1 too late Wrongs of this nitnre cannot be 
tbe> can onlj be punished 

/ 3 Where the specific enforccmenl of ihe duty is inexpedient 


Thtic are duties, the specific pirformanci of which 

I iw can but will not enforce, because it is either iindvisible or 

II expedient to do so Thu'! the law will calegoricallv refuse to 
eufoicc speufieallj most contracts, particnlarl} contracts ot 
ten ice and promises of marriage and for ob\io«s reasons I® 
such cases, it will onlj provide pecuniary compensation 


f 
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CHAPTER II 

WRONGS OF ABSOLUTE UABIUTY 


Definition 


The requirement of mens rea is gencnl tbioughout the ci\ il 
sud cumin il I'lv', but there me numerous exceptions to the rule 
The sets for whieh u man is icsponsible triespectne of the exis 
Unce of either toongful intent ot negligence me deseiibedh} the 
name of W rongs of Absolute TAnhihtij They are the exceptions 
to the rule, Acfns non faat reum «m wens sit tea A mnnovill 
be punished for committing these wrongs eien tf he had not a 
entity mtJid The law mil not inquue whether he did them 
, tjiieHitonaliy, negligently or innocently it will piesume ^he 
piesenco of the formal condition of liability 

The considerations on which the\ are based aie nnmeious, 
but the most important of these is the evidential difficulty 
iny oh ed in pioouiing adequate proof of intention or negligence 

1NST\NCES- 

The chef instances of urongs of ahsoluie hahilitu fall into 
three ihiistons “^1 2 Iistaleof Ig u 2 Sltst aJ e of fa ct 3 A ctuleni 

Mistake of law 


fTAal do you iitKiet 
sfajid bv ifroHffS ot 
ah aUite hahiMyt 
To tchat maxiHi of 
lati a»e they tiie 
exccpUoiist tllus 
irate your anstcer by 
reference to deetdeU 
ea$ts 

B U Mar 1920 
Oet 1935 
1938 

Pejcribe the except 
»ons to the lule of 
Mens Bea tn penal 
Itabiltty anddtjcuss 
bow far they con be 
justified 

B a Oot 1933 


I</nor«H(jo juris jJcwiinejH cWHsat IS a maxim recognised bv 
■almost e\ ery legal sy stem Ignorance of law is no excuse When 
a person has committed a wrong, the law will not hear him say 
that he had not a guilts mmd and that but for his ignorance of 
daw he would not ha5e done it 

The reasons for the above rule are — 

1 The law is in legal theor\ d efinite and k nowalj e. and 
it IS the duty of every man to know that part of it which con 
cerns him 


TTrite a short note 
on the follouiny — 
Jynorawce ot late *5 
no excuse 

B I; Apr 1928 
1934 


Tho law IS in most instances in harmony with the rules of 
iiatnral ju'stice A per<5on committing a wrong may not be aware 
that he is breaking the law, hut he knows aery well that he is 
^ lolating a rule of right. 



ffrUe a hoi t note 
oil -Misiahe of Fact 
B U Apr 1933 


A troman, Jiottssily 
belteitnff her hut 
^anci to be dead 
tnarnee agatn dur 
tnij his hfettme uhat 
cftme, tfaii!/ ts the 
aut*t!j oft 

B. U Apr 1920 


n rlie a short crui 
eal and esplanalorp 
t>ots ou~~Jeetd nt 
» B U Oct 1937 
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2 Mistake of fact - - - 

In the English system, mistake of fact is an excuse onlj in 
cnwnnaZ law while m cml iaw liabilitj is commonlj absoliile- 
m this respect 

So far as ctnl Iiaiilili/ ts concerned, it is a general principle 
of English law that he who intentionallj interferes with the 
person, property leputation, or other rightful interests of 
another does so at hia peril, and will not be heaid to allege that 
he belieied in good faith and on reasonable grounds in the 
existence of some circumstance which justified his act 

If, intending to arrest A I arrest B by mistake instead, I am absolntely 
liable lo biro ootwitbstandiDg the greatest care taken by me to ascertain bi^ 
identity If I trespass on anotber man s land it is no defence to me that L 
believed it m good faith and on reasonable grounds to be ray own 

I?i the crtmtnal tan the contr'ist between mistake of hw and 
fact finds its true application Absolute ciimmal habilitj for 
a mistake of fact is quite exceptional 

If a woman tnames during the lifetime of her former husband bat 
believing him to be dead she does not wilfully commit the crime of bigasT 
for one of the matenal circurostances lies outside her intention On the other 
bAiid where a man abdncts a girl under the legal age of consent he is liable* 
for it inevitable mistake as to her ago is no defence ho must take the risk 


3 Inevitable accident 

, Inevitable accident IS commoulj leeognised asagronndof 
exemption fiom habilitv both in the cibif and in the ciiwoidr 

law 


Accident is either culpable or inevitable It is culpable 
when due to negligence but inevitable when the avoidance of it 
would Inve rcqniied a degree of care exceeding the standard 
demanded hg the laic ' 

Culpable accident is no defence save in those exceptional coses m which 
wrongful intent is the cxelosive and necessary ground of liability Inevitable 
accident Is commonly a good defence both m the civil and in the criminal 
liw 

To the above rule however, there are', at least in the 
law, tmporlant exceptions ‘ 


WRONGS OF ABSOLUTE LIABILITT 


109 


There are c^&es in irhieh the law insists that a man shall 
net at hts peril, and shall take his chance^^of accidents happen 
leg If he desiies to keep wild beasts, or to light fiies, or to 
construct a reservoir of water, or to nccnmnlato upon his land 
■an> substance which will do damage to his neighbours if it 
escapes, or to erect dangerous structures bj which passengers 
in the highwaj may come to haim, ho will do all these things 
SMO pcrictilo (though none of them aio pet sc icrongfuO, and will 
answer for all ensuing damage notwithstanding consummate 
care 

Accident and mistake distmguishcd 

It IS necess'vrj to distinguish aecuratelj between accident 
■nnd mistake, for thej aie near of kin An act which is not done 
intentionall> is done cithei accidentallj or bj mistake It is 
■done accidentallj , when it is unintentional in respect of its 
<onsc3Hcnccs It is done bv mistake, when it is vUenttonal m 
respect of its con'^cgHcnccc but KutHfeiUionaf m respect of some 
wnicrinl circjtJiis^ancc 

It I diiTe over a maa m the dark because I do not know that be is tn the 
road I injure him accidentally but if I procure his arrest, because I mistake 
2»m for some one who is liable to arrest, I injure him not accidentally but 
l3y mistake 


TThat are the mn»n 
exceptions to the 
rule that vteiUcible 
accident IS a gionnd 
of exemption from 
habilitijt Illustrate 
your anstier tnlft 
examples, prefei « 
bly from decided 
cases 

B U Apr 1927 
Oct 1931 
A erects danyerous 
structures tchtch 
may harm passen 
gets f« the htglucay 
A usts consummate 
care Jn spile of it 
B *s injured Is A 
liable (H damages to 
Bf Gjee rcflsoHS 

B U Oct 1929 


Dtsditguish bet 
Keen -Aeeldent anti 
UistaXe 

B r Oct 1930 
1931 


"Vicanou? habihty 

NormalU the person who is liable for a wrong is he xeho does 
When one man is made answerable for the uefs o! anothei , 
it 18 an instance of iicanows ItaiilUif 

The principle of vicarious liability is almost foreign to the 
pr“sent notions of justice At the pres<*nt day criminal responsi 
hilthj IS jieier ticarwus, except in very special circumstances 
^oderactilllaw, however, recognises such liability in two chief 
<ilasses of cases — * 


Eoie fans nconons 
liability recognised 
by laiit One some 
instances 2s crtni* 
nal r«powsi6tIify 
ecer iicarioust 
B U Mar 1920 


State and illustrate 
the meaning of 
ricarious Liabt 
Uty • 

B U Oot 1923 


1 Masters are responsible foi the acts of their scrtnnfs 
done m the course of their employment 

2 ittoijr represeniaines are liable for the acts of dead men 
■'^hom thev represent 

^ 8 liability for the acta of Lis servant. 

The rule has its origin in the legal presumption that all acts 
done by a servant m and alont hts master's tmsiness are done by 


mat 1* rtcflnouj 
responSil»lit!/"t In 
whnt forms U Is 
chiefly recognised 
by modern Lnglish 
Jurispnidciicef Eas 
the doclrttic of the 
master’s rr’poiuiil 
Uij for the acts of 
his sertant auj 
rational lasts anrf 
if so uhatt 

B V Apr 1929 
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Tbt< rnnclplo l« to lliW rf'ermtloh tb*t in mnny caim citnmo 

Umptatwn is n gnsutid of exUnoAlton railier than of InoroAscd AoTcrltyot 
rmnshMCUt, p <7, wlitro a iH.r«on i< dn\on to lh« wfonRfol net not h) tho 
*lrpDt:thort3il«!t«iiosition htit hy lliot of in* wicW or ajmpnlhPlio 
orwhen ho Injutea anothor $« rttMWUon fo^ some intolcraWo insult 

2. The Tnagnitmle of the offetiee 

Other bciiiR cqunl, the grealcr the oCfeuce, that ts 

to say, the grenter the sum of its c\ i\ coubcqucnccs or tcmlencies, 
the fjrcatcr ‘should he its punishmcut 

3 Tlie character of the offender 


irbrtt are the (U 
metiCs tr/iicA thoutd 
le tiilPM tntoaccoKMt 
in <ferrri)i<iiin'7 (he 
appropruite measure 
of ptmisAMfiii for n 
criHief State »n (he 
ease of each element 
why U «» wpccTsary 
to talc the same tuto 
aeeetifilf 

B I Oct IU27 

iMretiri the elements 
rAacare to be (alcn 
Oifo ctccotnit »t* 
(leteniiiniti^ (Ae 
ttpproorUite »«cnj«re 
I f pxijuAmctit 
B 1. Oct, 


The Inst factor that is tnhen into considoniUon is tlic clinmc 
ter of tht offender The trorsc the chnmctri or di'spocition of 
the offi-udcr, the more scierc the punishment he desert cs 

It a man s emotional eon^titation i^ each that normal temitatiouncts upon 
him with obnormal force, It w for the law to eupply in double measure tho 
coonteKtetire of pe&af discipUne 


The measure ofci^il Laliihi} 


Discuss the lariOKS 
p(;/iiriits schteh ft i4 
fiecMSory to const 
tier in appro- 

pnate pmnshment 
to au offender 

B U Apr 10 0 

Dtseusa hoto tar 
oiodre 1 $ important 
inoirfi atiderinimai 
habitity 

B t Mfir lO^O 


“Penal redress is that form of penal linhihty m tv Inch the 
lavr uses the corapulsoij compensation of the peison injuied as 
an instrument for the punishment of the offender This form 
of pnnishraent lakes no oeeountof the character of the offender, 
the raotit Os of thcoff euco, or probable or intended consequences 
It IS measured esdusitelt b> the magnitude of the offence, f7inf 
«s to say, bj the amoimf of loss vxfhctetl by st ” 


Di eiisa the rtU 
taney of mofice' in 
ciiit and erinitiiAi 
ItaUlihf 

B U Oct 1924 

Ilotv far (* the 
niafinKtide of the 
offtnee o measure in 
assessing the Ifnhi 
Uty for n uuifiyT 

B U f»«l ]',it 
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chapter III 
INTENTION 


Definition 


0)1(1 

the Significance of 
the Kords Intention 
ilahce" and 

Ifeghgence os 

{a?r 

B U Apr i927 
193S 


A Koman honeitJg 
t<e2teitn^ her hus 
Z<aii(! io (isori 
niaines again dur 
irw 7iis lifetime 

nhat crane if any 
18 she guilty off 
B L Apr 1029 


True intentwn is 
the foresight of a 
desired issue hou 
eier iinproiablenot 
the foresight of an 
itndesirecl issue 
hoiceier probable ’ 
Discus this slate 
metit 

B U Apr 1926 


Intention is defined bj Snlmond ns Uie cotitcwnn nurvofe. or 
(lesifin It till irhfrh nn nfi-i* it is the foreknowledge of the 

act coupled with tbe desire of it 

"An act is tntenltonal if, nnd in so far as it e xists lai^ 
before it e xists in fici tUe idea realising itself in fact because 
of the desire by which it is accompanied " ‘ 

An act ts teholly umntenticnal if no part of it is the outcome 
of anj eonseiOKS purpose or design no part of it having existed 
m idea before it became realised in fact I ma> omit to pay a 
debt, because I have complctclv forgotten that it exists 

An act may be t» part vUenhonnl and in part umnieniionaJ 

It IS to be noted that & wrong is istentional only wben the intestion 
extends to o2{ its elements namely, i son^m itr cireumstanees, sndits 
eouseguenees To trespass on A s land bcliering it to be one s own is not 
wilful wrong as tbe aet is unintentional as to tne cironmstanee that the land 

belongs to A So if a womon marries again during the lifetime of her former 

husband but believing him to be dead, aha does not wilfully commit tbe crime 
of bigamy, for one of tbe material circumstances lies outside her intention 

Inieniton does not n^cssaitly tniohe expectation The con 
sequences desired may not be expected I moy intend a resaJt 
whiob I know to be highly impiobsble So an act may be inten 
tional With respect to a particular circumstance, although the 
chance of the existence of that circumstance is known to be 
exceedingly small True tnteiiiion is the foresight of a desired 
issue houeier improbable t ol the foresight of an nndesired issue 
houeier probable It I fire a rifle in the direction of a man a 

mile aw ay I may know perfectly well that tbe chance of hitting 
him is not one m a thousand I may fully expect to miss him 
neveitheless I intend to hit him if I desire to do so 

Converbelj ixpectation does not in itself amount to intention 
The result expected need not be the consequence intended A 
siugeonraiy know very well that his patient wilLpiobably die 
of the operation y et he intends the reeov ery which he does not 
expect and not the fatal consequence which he expects 
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Knowledge and intention 


It must be noted that knoTvledgo and intention commonly 
go together, for ho who tnicnr*s a result nsuallj Jnoics that it 
will follow, and ho who knows the consequences of his act 
nsnally intends them But there may be intention without 
knowledge, the consequence being desired, but not foreknown 
as certain or e\ en probable Con\ersely, theio mav be know 
ledge without intention, the consequence being foieknown ns 
the inevitable concomitant of that which is desired, but being 
itself an object of repngnance rather than desire, aud therefore 
hot intended When King I)avid ordered Uriah the Hittitc to 
be set nx the forefront of the hottest battle, ho intended the 
death of Uriah oul>, jet ho knew for a ccitaintj thit many 
others of his men would fall at the s^ine time and place 


(true a snort a 
cdi and cxplanitOi tj 
note o»i — 

‘There may be fl»» 
\n(enUon vithout 
awl 

conversely there may 
be knOKledye Kith 
out uitrntton 

B U Oct 931 


The lair, eonftimei, imputes mteation to \ wroogdoet which in fact be 
did not possess Consequences which m fact ore the outcome of negligence 
tneiely are dealt with as intentional The tea«OD for the recognition bj the 
law of each ewes of eonstractive intention is tb» expediency of extending to 
the more eerions forms of negligent wrongdoing the liability attached to the 
wilful wrongdoing 


It IS sometimes said that f ^nerson ts vresumed tn Ian to inten d 
Ihe nat ural or neces-iarii results of Jus aciiotti> This Salmond 
^eTxe«i, IB too wide a statement, for, if true, it would elimi 
nate from the law the distinction between intentional aud negli 
gent wiongdoing merging all negligence in construeti\e wrong 
fnl intent 


Intention and motive 


Intention must be catefullj dmtmgmsUed from moU'e 
^ ®rj few acts are done for their own sake Almost e\ erj act 
has both an intention and a motne heliind tt A pei&on who does 
an act, cspeciallj a wrongful act, has, almost inaariabh some 
ulterior object which he desires to fulfil bj means of it 


tt a thief robs a person, his immediate intention is, of conree to depm 
that person of his belongings but the thief wonld have no interest In robbing 
the person merely for the sahe of depriving that person of what belongs ti 
iiui nltemr object la to enrich bimseU by to ranch This object w hi 
motire 


Define ilotne oufi 
distui^'uish t{ from 
Intention' giviny 
illustra tons iii sup 
port of your anicser 
B U Apr 1932 

i)isf»*i(7ifts/i Iiefirem 
iiifoitionaiid motire 
B U Apr 1923 

Discttsj fvUy the 
difference bcticeen 
ilotiVe InlentiOH 
and ifalicc 

B V Oct 1^20 
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INTENTION 


The intent of 'i wrongdoer is divisible into two portions 
which mav be distinguished as tminediate and ulterior The 
foimer lelatcs to the urongful actttseU It is the pnrpo'e 
coHiHJii the wiong The ulterior intent, called motne is the 
purpose tn coinmittivg the wrong 


Dehne Mahce 

B U Apr 1943 


Malice 

In common language it means ill will, spite, or malevo 
lence In Ian, it includes “an\ intent which the law deem 
wiongful and which theiefore serves as a ground of liabilitj 


Motive 


III laK a man s 
are viele 
lant ' Coiiuiient 
upon this itateirnit 
and tnriicatd its 
priHOjsai quaUf la 
ttons 

B U Ost 1820 
Apr l‘'o2 
Oot 19,.4 


As a general mle a man's motive is irielevant in deter 
mining the question of legal liabilitv Generallj, no act other 
wise lawful becomes unlawful because done with a bad motive, 
converselj, no act otherwise unlawful is excused or justified, 
because of the motives of the doer, however good The law will 
judge a man bv what he does, not by the reasotif for which he 
does It To this rule as to the ttreletance of moines there are a 
feta exceptions the chief of tohtch are the following — 


To Khai extent does 
the law take tnio 
account the inouies 
of a tcrongtlocrf 
B U Apr 1936 
Oct 1930 


What arc the excep 
iwns to the general 
rule of law that no 
act otherwise laicful 
heeomes 

beeause done xeith a 
iart moUre f lUuU 
rale i/our answer 
scUh examples 

B U Oct 1927 
Apr 1923 

Comment upon the 
following The law 
will judge a wan by 
«Rat he does not by 
the reasons for 
irhieh he does ’ 
2.nuiiierale and exp 
lain the exeeplions 
to thealcre rule 
B U Oct 1933 


1 Oitoinal Attempts 

An attempt to commit an offence is itself a crime Every 
attempt is an act done with inten t (motiv e) to commit the offence 
so attempted The existence of this ulterior intent or moUie ts 
th e essenc e of the attempt The act itself ma> be perfectly innocent, 
but is deemed criminal by reason of the purpose with which it 
IS done To mix arsenic in food is itself a lawful act, for it may 
be designed to kill rats but if the purpose is to kill a bninan 
being the act will become a criminal attempt 

Every intentional crime involves four distinct stages-" 
intention, preparation, at lempt^ and c ojnpleU on Of these the 
two former are commonly innocent but the two last stages lo 
the offence ore grounds of legal liability 

The question os to what amounts to criminal attempt resol 
ves itself into this What is the distinction between preparttig 
to commit o crime and to commit itt This is a question 

to which English law gives no defmte or snffieient answer 
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Sir James Stephen defines an attempt to commit a crime 
as “an act done wuh intent to commit that crime, and forming 
part of a scries of acts which •\\onld constitute its actual com 
mission, if it were not interrupted,” This balmond observes 
affords no adequate guidance, and lavs down no principle which 
would pre\ent conviction for attempted forgerv on proof of the 
purchase of ink and pot 


nTiat <s the disUuc 
(lOK heticeenprepar 
ing to commit a 
crime anil nttemp 
ting to commit *tf 
Can you cti^' 7 cs{ any 
practical testl Gice 
illustrations 

B V Apr 1929 


According to Salmond, the possibilitj of a successful issue 
IS not a necessarj clement in an attempt A person attempts to 
steal bj putting his hand into an emptj pocket oi to poison b> 
adoiimstcring sugar which he belieacs to be aisenic It was 
long supposed to be the law of England that tbeie could bo no 
con\ iction for an attempt in such cases It was considered that 
an attempt must be part of a series of acts and c% eiits which, m 
Its completeness, would aotnalh constitute the offence attempted 
■Receut decisions ha\e deitermined the law otherwise The 
possibility of a successful issue is not a uccessaij element in 
an attempt and this conclusion seems sound in pitnciple The 
matter, however, is not free fiomdifficaU\, since it ma> be 
argued on the other side that acts wbich'm their natme cannot 
lesult in an\ harm are not mischievous either in then tendency 
•or in their results, and therefore «honld not I e treated as crimes 


A stealthily puts his 
hand in B s poehet 
Kith intent to remoce 
money from (here 
The pocket is empty 
anil A’s intent 
cannot be earned 
out Can A be jai<2 
to hare eommtttea 
anoffeneet^ Andtf 
so, lehatt 

B U Apr 1929 


2 Cases ID which a particular loieat forms part of Uie definition of a 
criminal offence 

Bnighry for example, consists in breaking and enter ng 
^1 dwelling house b> night with intent to commit afelonv therein 


3 ExoepUonal cases of civil wrong in which motive is matenal to hahility 

In cat/liabilitj the ulterior intent is verj seWom relevant 
In almost all cases the law looks to the act time and makes no 
inquiries into the Hiofiiea from which it proceeds Theie are 
however, certain exceptions to this rule and the chief of them 
fall Within a principle that harmful act raaj be datnmm stne 
injitrta if done from a proper motive and without inaUce, but 
lacks this protection so soon as it proceeds fiom some motive 
•of which the law does not approve Examples of such wrongs 
•ore defamation and vialicwus prosecution In both of the«e the 
plaintiff must prove malice 
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Jus necessitatis 


Have yots m your 
study of the iheoiy 
of utlful KTong 
doing come aeioss 
any special case, tn 
trhteh although 
intention is piesent 
the mens iea ts 
neiei theless ahsentf 
nhat ts the special 
case? Briefly dis 
cuss the doctrine 
underlying it 

B U Oct 1936 


In the studj of the theorj of wilfnl wrongdoing we come ^ 
icroso a special case m which, although ititenUon is presenty , 
the ttiens rea is nevertheless absent This is the case of 
necessitatis So far as the abstract theorj of responsibilitj is ^ 
conceined an act tchich tsnecessary ts not tcrongful, eien tJiougli 
done ttiih Ml and deliberate tnteniwn It is a familiar proverb > 
that necessitj knows no law Kecessitas non Jiahet legem Bv ^ 
uecessitv inhere meant the presence of some motive adverse to 
the law, and of such exceeding strength as to overcome acy 
fear that can be inspired bj the threat of legal penalties Tha ^ 
j«s necessitatis is the right of a man to do that from tehch he ^ 
cannot be dissuaded by any terror of legal punishment 


Explain Jus necesii The common lUastration of this right of nccessitj is the- ' 

case of two drowning men clinging to a phnk that will not ^ 
^ ^ Oct 19ol support moi© than one of them It may be the moral duty of ^ 
him who has no one dependent on him to socnfice himself for 
the other who is a husband or a father it may bo the moral s, 
duty of the old to give waj to the joung But it is idle for th© | 
law to lay down anj other rule save this, thit it is the right of ^ 
the stronger to use his strength foi las own preservation ^ 
Another familiar case of necessity is that in which shipwrecked ,, 
noioic hailors aie duven to choose between death bj starvation on the 

B h Oct WoO one side and minder and cannibalism on the other A third 
case is that of crime committed under the pressure of illegal 
threats of death or grievous bodilj harm “If,” sajs Hobbe'!, i 
“a man bj the terror of present death be compelled to do anact ^ 
against the liw he is totally excused because no law can obhg® 
a man to abandon his own pieseivation ” {See secton 9o Indion 
Penal Code ) 


In such cases an essential element of the mens t ea nimely 
freedom of choice between good and evil is absent, and so for 
as abstract tbeoiy is concerned there is no boffieient basis of ^ 
legal liability 
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CHAPTER IV 
negligence 


Denmlion 


“This term has ttpo n«es, for, it signiOes sometimes a 
atUcnlar 8fo {e of vund . and at other t imes conduc t resulting 
ierefroin The former is the sHbjeetne, and the latter the 
Sjechie sense In the foaner sense, negligence is opposed to 
■rongful uxicniion^ in the latter, it is opposed not to wrongful 
atention but to intcntnmat icroiiffdoinff ” 

NegUgencaManothmgBhortof extreme cnrcles<»nes3 careless 

i««T In the first place carele'snBes’escltidea'wronirfnl mtentton ’nothing which 
raaiRtend^d can have been dne to carf?esa«e»s It should be observed in the 
lecond place that carelessness or negligence does not De«.e*sarily consist in 
tfo«ghtJe«ne«s» or 'inadccrtcncc’, this is doubtless the commonest form of it, 
tmt It 18 not the only form There is a form of negligence in which there is no 
Ihonghtlessaess or inadvertence whatever 


IThat »s iieghgence 
in ?atc! 

B U Oct. 1920 
Apt 1934 


State Olid tllMstraie 
th** siuntfic«Mce of 
the fcord neghg 
enee’ as used m Ian 
B V Apr 1927 


If then negligence or carelessness is not to bo identified with tbongbtless 
aess or badvenence what is its essential naturet The correct answer is that 
essence 0 / negUgtneeu not uiadcertenee but mhffeteuee 'A careless T’erson 
« a per on who does not eare " 

I^egiigence, therefore, essentmlh consists in the nietxial 
•ei^htude of ttjjrfue indifference mth respect to one'scondticl and ifs 
■oonseguenegs 

lu buds 

Negligence IS eithei 1 Adeerten tor madeertent md 2 
" ^ss or wi^a l ^ 

^ Advertent and madverienl 

Negligence is of two kmd«, iccorditig as> it 
accompanied by inad\ ertence ^dierfrnf negligence ts commonly 
ictlfnV negltgenceor ‘recklessness ' Inadvertent negligence 
fie distinguished as ‘simple * In the former, the barm done 
IS foreseen ns profiafile, but it is not tetlled In the lattei , it is 
• foreseen nor willed In each case carelessness, that is, 

ns <0 cojiseguences, is present but in the former case, 

tbis indiflereuce does not while m the lattex it does, pt event 
I ^ Cse consequences from being foreseen 


Define and erptom 
Xfeghgence' pom 
ting oMt Ms essential 
elements according 
to Sain Olid 


B U Mar 1924 
Oct 1932 
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NEGLIGENCE 


A (Irtatlfii vidii 
sUmhlcs an he tcalks 
along a puZdJc street 
though he tnea /iit 
best tovalk straight 
Ue knocks njjagai 
nst find breaks n 
sJtop-icitidOfr Is he 
liable to the shop- 
Leepert H hat is the 
&ans of such Lalit 
Itfy if any? 

B U Apr 102D 
1940 


V tine — Giojs ticg 
hgen e 'iFtlftil 
noghgcnce ’ 

B U Mar IQ-’t 


Distinguish beticeen 
Int ntiou aiui A eg 
Itgence ’ 

B U Oct 1931 


An unskilled physi 
ctan e i. ect (Aee 
opposite J Das A 
a rewietiy against P? 

B U Apr 192S 


Ag'^inat t!io nliOTe of nogli^ ncc it Dia} be said, It is not tmo 

that in«t! casts negligence amounts to carelessness in tliosen eof iniff/erewee 
A drunken man IS liable for negligence if ho stumbles ns ho walks along the 
street and breaks a shop nindon jet he maj have been exceedingly nnxiona 
to n alk in a straight line and to aioid any such accident IIo may hare been 
conscientiously using Ins best endcaioun, but they will not servo to justify 
him on a elinrgo of negligence In such a cnrclos ness in tho sense of Indi 
fforenec t* really present, though it is remote lust ad of immediate Thedrun 
ken man may bo anxious and careful iioir not to break other persons’ nindoin, 
but if lie had been suineiently anxious and careful on tho point some Umt age 
he would have remained sober, and the accident would not have happened 
The drunken man is thorforo liable for damages as he Is guilty of neghgeuec 

Gross and wilful 

borne jmists attempt tomnke fi distinctionns t;ro5S negUgf>'<^^ 
rtiCl shgJit uegltgence, implunp bs tlio former ft /uif/ifr degree 
of negligCBoc tbau that of the latter Iso such distmetioa «i t- 
m LngUsh law | 

Kegligcnc** IS connnonit termed mlfnl negligence if iti»' J 
adierlenl It is also called recXlessness In this kind of negli i 
gence as distingnished from Trhat is called inaiherteni otswpl^ 
negligence, the harm done is /eresfcn as possift/c or pioJaSf*’ ] 

but it IS uotHfl/fd Inmadtcitentnoghgenectbeharmisneither | 

foreseen nor «»//«! 

Thus if a physician treats a patient improperly through ignoroiifc or 
(orgelMuess he is guilty of stmptc o luartteitcnf negligence but if he does 
the same m order to save himself trouble or by way of a scientific erpenmen^ 
with full reLO^mtion of the dangers so incurred his negligence is irtlfid 

Intention and negligence ' 

The tvilful wrongdoei desires to do the harm the negligent 
wrongdoer does not sufficiently desire to oicud it, being carelei:» 

(if not whollv yet unduly) whether they ensue or not 

An unskilled physician P devotes his utmost attention and 
strenuous endeavour to the cure of his patient A but bis treat 
ment lb wrong and A is inymed thereby in health Has A a 
remeby against Pf 

In this casetheonskilfulphysiciaa IS legally responsible not because he 
ignorant or «nsil«l/<il for skill and knowledge may be beyond his reach bat bee ^ 
ause being and ignoraHt heientures to undcitake a business tcMeh calls ) 

for jualitHS tchtehhe does nolpossess It is a ettled principle of law that 
want of skill or of professional competence amounts to negligence P is 
foie guilty of nc^igene^ and must pay damages to A 
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I Standard of care 

i 

In as mnch tis carelessness \ane9 m degieo, it is ncccssarj 
toknorrtrlmi degree of tt is required to consfUttle culpable neglt 
geneef What Mjeasure of care does the law demand! 


The law does jioi demand the highest degreo of core of winch 
human nature is capable The law demands not that which is 
possible bnt that which is reasonable in "View of the magnitude of 
the risk Were men to act on anj other pnnciple than this, 
excess of caution would paraljae the bnsincss of the world The 
law denianas the amount of care tchich trould he shomi in the 
circvmslances of the particular ease hy an ordinarily careful man 
Le'sthan this is not sufficient and mote than this is not required 


FDiat Is Hie stan 
Sard of care Khich 
the law orinnarily 
reamresf 

B U Oct 1920 
aiar 1924 


The English law recognises only one standard ofcniennd 
therefore only one degree of negligence 

The English law does not tecogniso different degrees of 
negligence as is done under the Homan Law e g negligence is 
divided into three degrees, (i) cttfpafntmnia or trifling negli 
gence, (u) culpa leus or ordinary negligence, and (m) culpa fata 
or gross negligence 


Are there different 
degrees of negh 
pence reeegnutd ly 
rnglish Jawf 

B V Mat 1024 


Theories of ‘negligence* 

ThMo are two theories advocated by jurists 1 The theory 
of Inadvertenoe and 2 The Objective theory of negligence 

I Theory of laadvetteoce 

It IS held by some that negligence consists essentiallj m 
inadvertence — ^in a failure to he alert circumspeet, or Mgilant 
The loiffwf wrongdoer is he who imoics that hisact is wrong the 
tif'gligenl wrongdoer is he who does wot know it, bnt icould have 
known it, were it not his mental indolence 

This explanation saya Salmond contains an important element of the trntb 
hnt itts tnadegurtf; hor in theprat place, all negligence is not inadvertent 
there »s snch a thing as inlfeil or otlrarlaBl negligence In irtich the wrong- 
doer foreaeca the probable consequences of his act and yet does not inland 
them In the second place, all inadvertertence a not 'negligence ’ He who 
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KEGUGEKpE 


£ninm(iH$0 an^ er 
jjiafn hrtefly bni 
clearly the ror»t»is 
Iheortes atovi the 
l^al concept of 
neghfjence jjairtf*- 
Ng ont (Ae nialfrtai 
po%nU of dvffei enee 
beliteen Salemdn^’^ 
theory and the other 
theortes 

B U Oct 1932 
Apr 1935 


IS igQOT&nt or tOTgetfnl, uotvitbst&ndiDg a gennme desire ta^&Uda kop^^ 
or remembraace ts tio( negligent The essence of negligence therefore, i 
not inadrerfettoo— which may or may not be dno to carelessness— bat esrelwi 
Ness— which may or may not result fn inadvertence * ' ' ’ ^ 

, ^ w. 

i iff ■’ 

2 The Objective theory ^ 

It IS held bv some that negUgcnce i6 hot a suhjeeitie, bu 
an objecftie fact It is not a particnlar state of mind or fom ol 
mens tea at all, bat a partiealar kind of conduct It is a bread: 
of the duty of taking care in “ 

faalinond sajs that this theorj is not baj-ed on correct 
of the law Neglect of needful precautions or the doing ol 
unreasonably dangerous acts IS not necessarily wrongful stall, 
for it may be due to ineiitable mtstale or acetdenf .And on tie 
other hand, e\en when it is wrongful, it may be mlful instead 
of negligent 
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. CHAPTER V 
THE lA^ OF OBLIGATIONS 


DefuiiiiQa 


An obligation in its Ugal sense ronv be defined as n proprte Dtfme ‘obUgauon^ 
iary, ngM tii pei-sojiam or a duty which corresponds io such a B U Apr 1934 

right 


Chose in action 


A technical synonym foi ‘obligation’ is chose tn action* or 
‘thing m action * A chose in action means a propnetarj tight 
til pnrsonflwi, {or example, a debt or a claim for damages for a 
tort 


WrtU short note oh- 
‘Cfiose action 


B U CX,t IS^O 
1032 

, 1935 

Apr 19a7 


Chose in possession 

As stated above, a chose in action means a propiiUarj right 
in parsonatn, for example, a debt, a share in a joint stock 
company Anon proprietary tight tn pmoiiamsuch as that 
•which arises from a contract to marnj is not a chose m action 
CUoses m ‘action’ are opospd to ohoses in ‘posscssom ’ In its 
on$in a ‘chose in possession’ ivas any thing or right which was 
accompanied by possession, irhile a chose m action’ was any 
thing or right of which the claimant had no possession, but which 
he must obtain, if need be, by wa> of an action at law Money 
in a man's purse was a thing in possession monej due to him 
by a debtor was a thing in action 


£iplain and tHits 
ft ate t/te nature and 
nieamny of ‘chogea 
in action' and dtgti 
nyuigh the same 
horn chosesinposs 
eggion' 

B V Oet 1D32 
Apt 1937 

Are chose in oction 
identicol Kith the 
rtgMs ocer mmate 
rial pioperti/f Jt 
not, point out the 
digttncftOH fully 
B U Oet 193- 


Kinds of obligations 

Classed m respect of their sources or modes of origin, the 
obligations recognised bj hnglish Law are dtiisible info fne 
clashes They are the following — 

1 iConiraclnal 

We ha^o seen above that contract is a kind of agreement 
^bich creates rights mpersonaw bet'ween tUepar/ics to it biow, 


State ofid erpTafn 
Irtefly the classes 
into tr/itc/» the cbli 
ijatiotis recognised 
by LngUsh law are 
dirtsfble »n rejpect 
of their modes of 
orijiM 

B U Oct a942 
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THE LAW OF OBLIGAnONS 


£Mte and xllustiate 
ihe lanoHS classes 
cf obligations acco 
rdmg to English 
Ian 

B U Mar 1423 
1924 
Oct 1924 
Apr 1920 

Explain briefly the 
classes into which 
obligations are dnt 
ded in respect of 
their sources 

B U Mar 1924 
Apr 1934 


niiat It a gttast 
contract f One »» 
stances of inch con 
tiacts 

B r Oot 1924 


Gice reason for the 
recognition of quasi 
contracts 

B U Oct 1930 


of rights i« personam, obligations nre the most numerons and 5' 
important Lmd and of those which are not obligations, eompa 
rati\elj few ha\e their somee m the agreement of parties. ^ 

> I 

u 

2 Delictal j 

By this IS meant the duty of making pecuniary satisfachon 
for wrong known as ‘loH ' ' 

A tortious obbgatton >s s liabilitj/ to pay pecuniary damages lotaewil p 
wrong which m Eogliab law, la confined to those specific wrongs for whicb »[ 
remedy is an action for damages and does not include a mere breach of a i 
contract or of a trust or other merely equitable obligation Thus Z la driTing t 
furiously in acrowded street and injures B Z is under the obligation tops; 
damages to B 


3 Quasi contractual 

There are certain obligations which are not in truth contra 
ctual bnt which the Imo treats ns tf they tiere ( 

A contnct implied in law should be distinguished from a oontraet implied | ^ 
m fact The latter is a true contract though ns eiistence la inferred from tba ^ 
conduct of parties Thus if I enter into an omnibus I impliedly agree to ps^ 
the usual fare A contract implied in fate is on the contrary merely ' , 
for the parties to it have not agreed at all either expressly or tacitly Thus 
a Judgment creates a debt which isnot confractual but quasi— contractaal so 
also does the receipt of monoy paid by mistake or obtained by fraud 

The reasons for the recognition ofguasi contracts are the three 
follotcmg — 

1 The tradition'll clas'ofication of the tonous forms of j 
personal actions as being based euher on contract or on tort 

2 The desire to snpplply a theoretical basis for new forms 
of obligation established by judicial decision 

3 The desire of plaintiffs to obtain the benefit of the 
superior efiiciencj of contMctual remedies 

4 lanoRunate 

This Pla«s of obligations comprehends all those which are 
not included in tbe/rst three classes and are so called because 
the^ ha\e no comprehcnsiie and distmcti\e title Within this 
cla<!S arc inclnded the obligations of trustees towards their 
beneficiaries 
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5 SoLAat; 

Thenomal type of obligation IS that m which there is one creditor and 
One debtor It often happtns, how»-ver, that there ate tico or more crediWrs 
<otiUed to the aanic obligation, or two or more dehtor* imder the^ome UaZiilily 

A solidary obligation maj be defined as one in wbicb ftco or 
«iore debtors owe the saiue thing to the same creditor 

Examples of it are debts owing by a firm of partners, debts owing by a 
principal debtor and guaranteed by one or more sureties, and the liability of 
two or more persons who Jomtl y commit a tort In all such casts each of the 
■debtors is bound soHdfim msted of pro parte, thatistosay, for the fchols 
and not for a proportionate part 


Defute o ‘solidary 
cbltgaUOfL’ 

B TJ Oct 1928 
1929 
Apr 1933 
Oct 1934 
Apr 1943 


Solidary ObligaUona arc of three kjods 


Several 


Joint 


Joint and Several 


W There are as 
manj disfttief ohli 
gattonsand causes 
•of action AS there 
are debtors Thc> 
liavo ihficreni 
sources 


h) Onlj oHcdcbt 
Uiough two or 
more <’€li(or« OuU 
ouo thing owed 
Onlj one cause of 
aciton Onli one 
aource 


It IS the product 
of ft Contprovmeol 
two competing 
principles The low 
treats this cKss of 
obligations nsjoint 


(b) The ittiCMfiim 
juris IS (hsftticf 
and intfcpcndcHf 

W The subject 
matter istlic same 
I'erformnnco bj 
<nfDcce‘^nI} dis 
charges nil the 
otberanlKi 


(b) ThCttHCMftlMt 
Jims IS single tvnd 
binds 8 c\crnl 
debtors to the same 
creditor 

(c) Owing to 
unitj of obligition 

; oft debtors arc dis 
charged bj on\ 

: thing which dis 
1 charges nn> one 
of llicin 


for some purposes 
ftnd ns several for 
other purposes 
Thej have the 
same sonrcc and 
the same subject 
matter But the 
law docs not con 
sistcntlv regard 
their ri»if«/Mm 
juris as single 


/"rplrthi ow<f tlliiJt 
rate tlie tai'iUHs 
tindi of lolfdary 
chUgdUont 

B U Oct. 1923 
itrn) 
Apr 1 'o7 
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CHAPTER 1 
PERSONS 


Definition 


“A ‘person’ inn\ be defined ns (i iui hetna lo irhom the law 
(l i^thttes a capahitilij of tnlctfsts mut therefote of o f ach 

a»d therefore of ilitiifin.l. 

In law there may be men who nr© not *pf»s«)iij ’ KH\es for evtmple are 
destitute ol leRaV p er onnlity in a system which them ns incapable of 

rights or liabilities Like cattle they aro things and tho ol>;ects of rights 
not persons and the eels of them CouTersely there are m law persons 
ifAo are HOl wen A jointstock for e^tample is a person 

“So far as leg'll tbeorj is concerned a peison is nn> being 
Tvliom the law regards as capable of lights or duties An\ being 
that IS so capable is a person, whether a human being or not, 
and no being that IS not so capable is it person, c\en though 
ho be a man Persona are the substances of which lights and 
duties are the attributes It is onlj in this respect that persons 
possess jund<ca{ significance, and this is the oxclnsive point of 
view from which personalitj rcceises legal recognition” 
Salmond 


So far as egal 
theory iseoncernoci a 
person (s any betny 
ir/ion> thi law rega 
rds as enpa&Io of 
nghts or dufus * 
Comnirnt upon tins 
B U Oct 193S 


kinds of ptrsons 

Persons are of two kinds — I{ali(ral, and Legal 

1 Nalural 

A naftnol person is a being, to whom the law attributes 
Personalitj in accordance with reahtj and tmth Natural peisons 
aie human beings, and consequentlj persons in fact as well as 
in law 

2 Legal 

i>£raf persons are beings, real or imaginary, to whom the 
law attributes personality hj tcay of ficUon ^hen there is none 
tn fact They are persons tn law, but no( in fact Thej are also 
described as /icfifiows, gurtsttc, arlthetal or moral persons 


Define and disOn 
ffuish between a 
natural and a legal 
person 

B U Oct 1920 
Apr 1®28 
1932 
1938 
Oct 1939 


Define a ‘legal per 
son 

B U Oct 1921 
vzs 
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PERSONS 


Js ihe term ‘legal’ 
person appltealle to 
theMlontng f — (a) 
A firm of merchants 
(1) A cluT), (e) A 
jani. (d) A unner 
stUj t 

B U Oct 19'’8 


(a) Thus a firm of merehanU Is not a person m the eye of the law, it is 
nothing else than the sum of its Individual members Similarly a club » 
not a legal person A banl the bank established nnder a statute shall be 
a body corporate with pe^etual succession and a common seal and may 
hold land, and may sue and be sued m its corporate name A vnnersit^ 
A university is recognised as a legal person 


Kinds of legal persons 


&tate and explain 
the different A»nd< 
of legal persons 
taking into account 
dtffei ent legal sgs 
terns 

B U Apr 1933 
1938 


Legal persons £*111 tvithm a single class mz corporations or 
bodies corporate A corporatwn ts a group or sertes of persons 
uhuh, hj a legal fctton, ts regarded and treated as a person 

Legal personnht\ is distingmslied mto three varieties by 
reference to tbe different Linds of things which the law selects 
for peisonifieation — 


fThatSiferent linds 
of legal persons are 
rccognued laii f 
B r Oct 1'’28 
Apr 19 C 


1 Corporation — The first chss consists of corporations 
(See below) 

2 InstUntion — The second class is that in which tbe 
object atlected for personification is not a group or series of per 
sons but an tnsMtUton, a church for example or a university 

5 Fund or Estate —The third class in which the corpus 
JS some fund or estate devoted to special uses— a charitable fua^ 
for example, or a trust estate 




orpoiation 

) 

A corporation ts a group or serets of persons which Jy o 
legal ficito i is regarded and treated as itself a person ” 


Its kinds ^ ^ 

Corporations are of two* kinds, ^ Corporations aggregate and 
Corporations sole ' ^ 


Diiiinguish betteeen 
<i Corporatton sole’ 
<ind a Corporation 
aggregate 

B U Apr 19-9 
1931 
1937 


1 Corporation agpreeate 

It is a group ot Co exesltng persons ^ ^ , 

Corporations aggregate have seieral members at a time ^ 
Examples are a registered company, consisting of all the | 

holders and a municipal corporation, consisting of the inhabi- 
tants Of a borough ' f b 
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Snell n corporation, e j; , ncompan), is in law something 
different from its members Tho propcrl> of the coinpnnj is 
not the propertj of the shareholders The debts ond liabilities 
of the corapaoj are not attributed in law to its members A 
shareholder maj enter lu a contract with the compan}^, for the 
two parsons arc cntirclj distinct from cadi other 

In all these respects a companj is cssentiallj different 
from anunmeorponted partucrilup A firm is not a person 
m the ej e of law It is nothing else than the sum of individu il 
memhers A change m the list of partnois is tho substitution 
of a new firm for the old one, and there is no permanent legal 
unit}, as in the case of a companj There can bo no firm 
which consists of one partner oulj, as a company ina> consist 
of one member 


Is the term 'legal, 
person’ apphcalle to 
the folloiSing 1 — A 
Urm of mef chants 
B U Oct 1923 

Explaxn vhat ts 
meant jy— 'A ftrm 
IS not person in (?ie 
eye of fate ” 

B U Apr 193G 


2. Corporauon sole 

A corporation sole consists of an incorporated senes of 
5 «ccessuc persons Corpora^tons sole have onlj one member at 
a time Examples are the Sovereign (at common law), the 
Post master General, the Solicitor to the Treasury and tho 
Secretary of State for War, the Advocate General of Bombay 
etc 

In the case of a corporation sole The clementof legal fiction 
involved is that law assumes that in addition to the natural 
person, administering /or f/ie <ftHe &e*n3 the duties and affairs 
of the office, there is a myllueol being who is, in law, the reol 
occupant of the office and who neter dies of retires The hv ing 
official 18 merely an agetit or representative through whom this 
legal person performs his functions The human official comes 
and goes but this offspring of the law remains the same for 
ever 


Explain the nature 
and purposes of (Ac 
teolntds of eorpo- 
ratten recognised by 
the English tystems 
of Ian 

B U Oot 1921 


State the general 
uses and purposes 
of Incorpo) ation ’ 

B U Oct 1021 
Apr 1927 
1929 
Oci 193!J 


2 Its uses 

(I) In life individual ownership is more common than 
au> other form of ownership 'Where however there is cowinjcn 
ownership between individuals, difficulties are hkelj to 
arise Collectne ownership is reduced to 5 imp/e ownership bj the 
devices of /rMsfeesfiips and incorporation In incorporation 
there is one person in the eje of the law» Common ownership 
IS, bj this device, reduced to tndiudNal ownership 


mifll are the chief 
dettces adopted by 
law to overcome the 
great difficulty it 
finds in dealing 
with common inter 
€6t8 tested fn large 
nuniberj of indtti 
(lulas and teith 
eommon action In 
the managment and 
protection of such 
interests f 

B C Oet 1934 
1037 
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PERSONS 


Ljplatn hoiv tne 
ley tl deciec of hi 
■coiporatwn’ has 
wade use of in 
modern times to 
^nal/le tiaders to 
iiade iciih hm»fetl 
liability 

B U Apr i929 
Oct 19o7 


HoreoYer, mcorpontion is often used to enable traders to 
trade with Itnuted halxlity As the law stands, he who tentnres 
to trade hy himself is answerable foi all losses This ri<;k is 
a\oided b> means of ineoiporation, which, in case of loss, onlv 
affects the capital supplied to the eompanj This scheme does 
not cause injustice to the ereditois of the company because those 
who deal with the company know the nature or their security 


A lillaae society 
Micorpoitcd under 
ilie Coopratve So 
tidies Act lomied 
Ts 5 000 U om the 
Cential Bank anti 
euhanccd^ome loans 
ta tiio of tf« memleis 
A and Y Hit Cent 
tal Bank o&lrnnect a 
dceiee fot the awo 
tint (1)18 ai7at»i8t (/i8 
4<ii(t socti^jr ati({ 
bourilitto tcctnet U 
from A atici T atta 
rhtntj their piopei f'l 
The CovH held that 
<180 88 betnyaga net 
the tottety cas oot 
executable agauist 
1(8 t)l0m&818 
dually State your 
ttete as to the con c 
c()i8$s or othernise 
of this deetsion 
fftitng reasons 

B T \pi lo 1 


As stited above ineorporatioa enables traders to trade with limited 
It ibihty Ab the law stands he who ventures to trade tu propna persona 
must put bts whole fortnne m the business The risk is a serious one 
e\ cn for him whose business I* all his own, but it is far more serious for 
those who enter into partnership with others In such a case a man may 
called njon to ansner with his whole fortune for the acts or defaults 
of those with whom he is disastrously associated ^ 

Tins risk IS avoided by means of incorporation If the business is 
sucee sful the gams made by the company will be held on behalf of the 
shareholders, if unsuccessful, the losses must be borne by the company 
It elf hor the debts of a eoiporafion are not the debts of t(s members The 
only risk run by its members is that of the less of the capital with frhieh 
they have supplied or undertaken to supply the company for the purpose 
of enabling it to carry on its business To the capital so paid or promised, 
tho creditors of the insolvent eorpontion have the first claim but the 
liability of the shareholders extends no further 


Its acts and liabilities 


I! hat ts the atilho 
it jot the agents of 
<1 eoipcnai on t 
B U Air 1"31 
JIOK far 18 a corpo 
fOtiOH llillc for t/<8 
iFiongfiil net of Ms 
agents t 

C L \pr 


J)i8CK»8fl»>d explain 
MJy tie eireiirtsta 
ners nndfr if/neJi 
on I Vie theorti al 
laies on vlileh 
et corporation is held 
2iabUf rthetornous 
or criminal act* of 
its lerrat (sorrepre- 
sen alircs 

It L Ajr 19 2 


A leyal pnson IS as xneapalile of conferring authority upon 
an agent to act on its hehalf The authontj of the agents and 
icprespnf'ttivcs of a coipontion is therefore conferred, limited, 
and deteimined not bt the consent of the lyrinctpal, but hy the 
laic tisclf It IS the lait that determines who shall act for a 
torpoMtiomndt\itlimwhatliinitshisactivit\ must be confined 

A corporation may be held liable for wrongful acts this liability extends 
8r<n to tho e cn. es lo which malice, fraud or other wrongful motive or 
intent I** n necs ary element Tne corporation is responsible not onlyfo^ 
what its rgtnts do but also for the txanner in which they do it If its agents 
do nrgbgenllyotftanduUntly that which they might have done lawfully and 
with authority, the law will hold the corporation liable Tho liability oftbe 
corporation may be criminal nnd not civil only though this is very rare 


Its creation and extinction 

‘The birth nnd death of legal persons are determined not 
br nature bnt bj laic Thev come into cxi«tence at the will of 




PLUSONS 


lai 

the law, and tlio\ endure during its pleasure Tho\ arc, in thcir 
ewn nature, capable of indefinite duration, but tliej nio not 
capable of dt<itmction The extinction of a boilj corporate is 
called its dissolution ’* 

Its theories 

There a\e Iko theories 1 The /cfifioits tlitonj mid 2 The 
realistic theory, regarding the legal pcrbonalitj ot-ncoiporatioii 

1 Fictitious 

According to thistheorj a coiporatton is a gioup oi seiics 
of persons ivhieh, bj a legal fiction is regurded and treated as 
xtself apei&oM Tho pcrsoualitj of a corpoiation is a fictitious 
being ivluch IS ^nite distinct fiom and stands over agiiustits 
corpus, namely shareholders or irtembors The fictitious being 
18 a beiDgarithout soul or bodj, not Msiblo save to tbe'‘ejeo£ 
law, asm the case of a companv 

2 BealisUc 

According to the realislic l/ieory, a coiporation is nothing 
more, in Iwo” m fact than the aggregate of its members con 
ceived os a iiniti , and this unitj, this organisation of bnman 
beings IS a real person possessed of a real iriU of its oirn and 
capable of actions and of responsibihtj just a man is 

Salmoiid IS an advocate of the/if-lifiOKs ^theorj and ciiti 
cisess the realistic theoiv on the following gionml He avs that 
the realistic theory does not apply to corporations 
sole and eien m the case of corpoiations aggregate the 
personality IS simply /ir^ilioHs Ten men do not become one 
person in realitv bee insso they associate together ’for one pnr 
pose onj more than two horses become one animal when they| 
clrawthe same can ^almond sais thit no one denies the 
xealitj of thocompositecompanj (thatistosaj thegioupof share 
holders) what is in truth denied is the reality oi that unitary 
notional entity which mai in law survive the last of them A 
group or society of men, is a very teal thing but it is onlv a 
■/ichJioMS person 

Stale aa a Corporation 

The state being the greatest of all fornie of hniQSii Boeiety deserves to 
^ lecognised as a legal person or a corporation But the law of England 


Sumnian c the ta>i 
OHi thcortos leyar 
rti»i£r teyal persona 
lily of a eorporatton 
and wrtle a short 
crilteal note on the 
same irhich o/fhese 
fheonpj IS (idrecnteti 
hy 6fllni0f»l and oi 
irhaf grounds t 
E L Oct 1931 


IIow does jSalwond 
tfcconctie the Bcah 
lie theory of corpo- 
ration tc«fh the ftett 
{tot s tkiOiyt 

B U Apr 1933 
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irhat pos%lton does 
the state hold ttt 
the scheme of legal 
persons f 

B U Apr 1037 

Can (Ac Goionment 
of India be regarded 
as a corpoiatton of 
either kind ( t e 
Aggreqate’or soU')f 
[No] 

B U Oct 19‘’1 


Discusj — Wliai w 
•nrolicd in (Ac idea 
of the Kuig as a 
corporation sole? 

B U Apr 1927 


>rii(flOsAor( crtti 
cal and explanatory 
Mteon Thedoctrxne 
01 doable or ptiiral 
personality 

B U Oot 1932 
Apr 19o6 
1937 
Oot 19dS 


Disems briefly the 
legal status of lotcer 
animals 

B U Mar 1920 
Apr 192o 


> efuses to pergonify and ineorporate the Empire as a whole as also the Tarions 
conotituent self froTemmg stateo of which the Empire is made np, forexam- 
ple the Government of India Tlio real personality of he Sing has rendeied 
superfluous any attribution of fiLtitious per onalitj to the state itself 


v/Ki 


ng as a 


Corporation 


In modem times it has become usual to speak of the Crown rather than 
of the King, wbenwe refer to the King in his public capacity ns abody 
politic ihe usage is of great couvenience It must however be under 
stood that this reference to the Crown is only a figure of speech The 
Crown IS not in itself a person in the law The only legal person is the body- 
corporate constituted by the senes of persons by whom the crown is worn 


Doctrine of double personality 

Omc man may possej>s seaenl personalities at one time He 
IS one t«n», but tiro or more persons Thus Z ma> be an insol- 
\ent, an accused person a creditor, as also a trustee He is one 
man but has four personalities and in eacJi his rights and 
liabilities are distinct In one capacitj or right, he may 
have legal relations with himself in his other capacity or right 
This IS known as the I>ocirtne of BouVle personaUty ’ 

Double personality exists cbiedy in the case of trusleeship- 
Ji. trustee is for many purposes two persons in the ey es of the 
law In right of his hene^ciari/ he is one person and m his 
oun right he is another In the one capacity he may owe mone\ 
to himself in the other 

Legal status of — 

1 Animals 

In liw , beastsare not persons but things They have no legal 
lights 

“That which is done to the hurt of a beast” says Salmond | 
‘ may be a wrong to its owner or to the society of mankind, b^^ i 
it IS no wrong to the ieasi If a testator \ ests property in trustees 
for the maintenance of his favourite horses or dogs he will j 
thereby create no valid trust enforceable in any way ly or otv 
lehalf of, these non hnman beneficiaries ” 


PERSONS 


:3p 

It m-v) be looted tb-^t CTue\U to animals is an offence ^ This 
IS so not because tbo la^ recognises the rights of the animal 
but it IS in tbo interest of hnninnitj that cmclty should be pena 
hsed It must be noted that a trust for the benefit of partiuilar 
eJnJSfs ol animal'*, as oppo‘*cd to out of indindiial animals, is 
laUd&aienforceahU as a jjuliic and ehanlable trust, ^ 3 a 
proiision for the estahlishmcnt and maintenance of a horns for 
Mray dogs and hrolen down horses 


Thu A by his will leaves a certain sum ot money in trust for the eatabll 
shment of a home for brohen down hordes and anolber sum of money m trust 
fnt the maiutenaTice ot hia faithlnl d<if» t ido A% st xted above, no UTiimnl can bo 
the owner of any property even throuch the medinm of a human trnetce Jf 
a testator vests property m trustees for the maintenance ot his favourite 
lorsesor dogs, he will thereby create no valid trust "enforceable in any way 
^ly or on behalf of these nonhnman b'^ncfietaties The only effect of such 
■provisions » to anthon e the trustees, it they thinh tit to expend the property 
or any part of it in the way 80 indicated and tho rosidne will go totholrst 
sitoi 8 representitives ns undisposed of A trust however, forthe benefitof 
particular efaties of animals, us opposMto one foe txdiiidual animals Is valid 
and enforceable as ajjiibhcaud chorimtle frwst The pro'isioD, therefore, for 
the establishment and maintenance of a home lor broXett down horses Is a 
cahd one and the other is not These trusts are enforced not because the 
bea ts have any legal right but because the commuoUy has a rightfnl interest 
in the well being even of the dumb animals which belong to it The trust 
for the manitenance of bis dog Fido Is void and illegal 


A bij his iciU Icflces 
n certain stim ot 
viONCff tn trust for 
the esiahlishment 
of a home torVrnfcen 
(fotrii horses aud 
nnelher sum of 
fjiOMCy in trust hr 
tlie wrtintcnaiice of 
his faUhfttt dog 
i tdo Are these iru 
ststaUiir 

B U Apt 1923 


2. Uebom penona 

It IS perfectly possible for an nnhorn person to own pro 
pertj His ownership is necessarily conUngent for he may 
never be born at all, but it IS none the less a reai and ptesent 
ownership 


J7ISCU3S briefly the 
legal status of un 
horn persons 

B U JWnr 1920 
Apr 1925 
Oct 1929 
Apr 1935 
1937 


In this connection it ma> be noted thatnchild mita mother’s 
Womb IS, for many purposes, regarded bj a legal fiction as 
■already bom Thus it is perfeetlj legal for a person to “ settle 
tis property upon his wife for the children to bo born of her " 


Ptscuss the to lo- 
wing -4 settles 7ns 
property upon hts 
Ktfe foi tlie children 
to be born of her Is 
the settlmenf calid t 
B U OoL 1928 


^ Slaves 


In Roman law Slaves were »»c» bnt not pe» sons They are 

•<le^itute of legal persomUti Like cattle, they are things and 
■objects ot nghts not persons and s«6jccfs of them 


Discuss briefly the 
legal status of tla 
res 

B V liar 19^ 
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4 Dead men 
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J5ijc«ss bnefly the 
legal status of dead 
persons 

B U Mar 1920 
Apr 192a 
Oct 1026 
Apr I93o 
1937 


A testator dtreet >« 
las trtR that Es BOO 
should he spent 
every yeat for the 
matnlinanoe of h s 
tomb Js the dir 
ection talidf 

B L Oct 10-7 


How far ore the 
wuhes of a dead 
person giien efeoi 
by law a»d iit what 
manuerf 

B U Apr 1937 


In law, the dead and not ‘persons ’ Thej hate 

no rights, no intciests A dead man’s coipse is not ‘projtert'j’ in 
the eje of the law It cannot he disposed of h> will or h} ani 
otbei instinment 

Thus a permanent titut £oi the maintenance of a man’s 
/o»i& IS illegal andtoid 

If therefore a testator lent es in las will a direction that a 
certain part of his piopertj shall be utilised for the maintenance 
of his tomb, such a direction is \oid and of no effect 

Though the dead ha\e no rights the criminal law legards a ' 
libel upon the dead ns a crime but that too only wljcu its pnbb i 
cation ism truth an attach upon the interests of Itunfj persons 

Morco% er the Ian of sutte«sion permits the desiies of the 
dead to legnlate the actions of the living For mauv 
after a man IS dead, his band ma> continue to legnhte and 
determine the eniojment of the propeitj which he owned 
while h'lng 
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3 Insufficient eitdence —tbat istosaj one which does noi 
araoant to proof aod raises no proof and raises no presumption, 
■coDclunve or conditional 

4 EzcUisiie eiulence — that is to saj , facts which in re 
■spert 0 ^ initter in issue possess any probative force at all 

5 Aoeiideiice —that is to say, facts which are destitute 
■of any evidential value 


hinda of presumptions 
1 Conclusive and rebuttable 

Le^,al presumptions are of iito kinds mainly being either 
or rel„ll„He A pre.umphon of the first kmd 
r«,„ Iho , onrts to infer the existenee of one fact from the 

to V r,'., ‘o'M >>« 

tifiero 

A aesolnu, inilram/rt ‘k* “"t ><>»« 

« tor r^„ „ to bo ‘rr. "‘'Z’ "“““'"I 

iobehwocfnt unless and until is- ®«c«ed pmon isyreMinefl 
»Mondkmd w proved, are illustrations of the 


Comment tefft/ on 
'Legal Tie ump 
t%ons ' 

B U Oct 1928 
Apr 2!>3d 
1843 


^ Conditional 

I’reftnmiiUvc or 
to proof only 
disproof II 
^ontrflrypi^ 

ronfrary T1 
*'= MOOCCOI, n 

oven foriaini^^^ 

3 r 


^ proof IS a fact which amounts 
no other faH amounting to 
ltd nntU oierthroicn hy 
"a&febj evidence fo fAe 
“nee IS presumed to 
‘I to have been 


Tlntsa lAorlcriOcat 
tiofeon roiidinotiQr 
presumjjtKJii* * 

B U Apr 1934 
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Velme anfj (hscuss 
Primary endenre 
and Secondary 
ectdence 

B V Apr laSO 
1937 


ITute a tfioit en 
Heal note on Ex 
eZiistie eiidence ' 

B U Apr 193o 


SfiJfl ■’rtf rules 
goceming the proba 
tt ee ta lue oferiieiice 
B U Oct 10''2 
1924 


3 Primary and Secoada '7 

Primarj eMdcnec is e\idcnce \*iewcd in comparison witb 
nnj a\ailable and /css immediate instrument of proof Secon- 
darj evidence is that winch is compared with anj aaailable and 
fnor6 immediate lortrument of proof 

Thus primary evidenee that A a^anlted B is the judicial testimony of C 
that he sntr the as ault secondary evidence is the judicial testimony of O 
that C fold him thnt he saw the ossanlt Primary evidence of the contents 
of a written document is the production in court of the docfiment tiscif 
secondary evidence IS the production of a copy or oral (eslimotiy as to the 
contents of the original 

4 Direct and circumstanual 

I 

DiiecteMdence is testimonj lelatmg tminecliafeli/ to the 
principle fact All other evidence is circumstantial 

The testimony of A that he sate B commit the offence charged eoastitatex 
direct evidence on the other hand the testimony of A that B nod by him j 
leaving the place of occurrence and having the instrument of the offence in 
Lis han% is merely circnmataHhal evidence 

5 Exclusive 

There is an important class of rnles declaring certain facts 
lo be erchtsiic eaidence none of/tri being admissible Thus a 
written contract can be pioved in nootJier waj than b> the pro- 
duction of the nrtliHcr tlseU wheneaei its production i**- 
possible 

6 Insufficient 

Thelvwcontains roles declaring that certain eMdenceisinsu^* 
cient and thet it is tbeiefore.noipermissible for the conrtstoaef 
upon it An example is the role of English law that in certain. 

1 mdsof treason the testimony of one witness is insufficient 

Rules for a alumg evidence ^ ^ | 

Law has made the -e^tiraatioii of probative force or the ’ 

jceiff/iinj of evidence a matter of inflexible ru|es , These rxile'^ j 
may be conaenientK divided into /lecla'Jses declaring respec , 
lively that certain facts amount to — ' 

, 1 Conclusive proof, — in other woids one which laises a 
fo»c/«siie pres.amption , r j 

,1 2 rresiimptiie proof — One which raises a comJilional or ' 

rehiiifnhfe pre&umption - ' i ' - < 
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3 ImufficmleudeMo -that is to saj one -wlncli does no( 
amoont to prod and raises no prool nnd mises no piosiimption, 
■conclasne or conditional 

4 Exchisae eiiiience —that is to saj tacts wtnoh m re 
sped o' matter in issue possess nnj probative force at all 

5 JoeuiIeiiM -Ihatiato aay, facts -mbicb are destitute 
■ofaD\ evidential value 


f^inds of presum|itvon8 
1 Gjadtt&we and leEnualit'S 

Legal presumptions are of lico Linds maml> Leing either 
ooncliisue or rel^itUatle A prestnnplion ot the first kind 
<onsirains the courts to inter the existence of one fact from the 
existence ot another, even tliowgli this mierence cottld he prov ed 
to be false A prcsnmpUon ot the second kind r< quires the courts 
to draw such an inference even though there is no sufficient 
evidence to support it, provided only that there is no sntficient 
evidence to establish the eonlrart/ evidence 

Th« ot res judteaCa may eorve as 'Ui tllastnuou ol tbe first kind 

A segottable instniment isjfJSSKmed to begmo forvalue a person not bmd 
ot tor serca jeius lajiresumeri to be and an aecased person is j>re}i<»iet{ 
to be ifitioeent, unless and until the cOQtrar}r 13 proved, are illustrations of the 
second kuid 


Coiiiniertf 6i on 
‘lepnl Ph «mp 

{»0«5 ’ 

B V Oct 1028 
Apt 19So 
1043 


2 Conditional 

Presumptivoorcoaditioaal proof is a fact which attiounts 
to proof cull so long os there esists no oilier foot omonntjng to 
disproof !t IS a protistoiml proof, tain) eiertlirami is 
conlrara proof Ihc prcsnmplion is reliittaliU bj evidence to the 
confrorp Thus, a person oeonsed of an> oHeneo is presnmed to 

0 icnoccnl, a ncgofiabtoinstmincul ispresumed to have been 


tl I ite a tho) t crtticdt 
note ou r'otidiltonal 
presumpttons ’ 

B 17 Apr 1934 
1937 


3 Conclusive. 

slren'rth 'n! Tf force of sncli 

trr „ 7 ° In other 

or nee ‘ ““'>“”<5 to ptoof irrespective of the cristenee 

postrssn whatooever which mop 
ponies, p„h,t„ e foree to the eanfrarj direction 





APPENDIX 

THE THEORY OF SOVEREIGNTY 




the THEOin. or SOVCREICNTi 


The IhMiy II. qwst.on h me ot U.0 Ihm r»!«sUioi» to 

TrW^Bo\)bes 8 tlieorvol 80 Tm\gntymftyV*TeJwfd c p 

1 that sovereipii powei is Js 6' try stale 

that fOTereign power 
3 that oveieiga power vs and 

VTe hare to consider tlie second proposUion wUh reteTence to the LncVUti 
Constitution 


Theoij ol IniiCTinWe So’vetcignt.y 


In the first proposition it is laid down that soi crcign power 
18 essenhal m every state In the second, sncli sovercicii power 
'fc 1*5 said, IS nutiviaible, that is to sa> , it cannot Ijc divided or 
shared It is rested lu ono person or one or two hwlifs of per 
sons, and in the htter case all the persons necessarily posse'is 
it IS joint tenintsof the tcliolc and not as tenants in setfraUj; o! 
different part'i 


Bv applying this doctrine of nohbes to the British con 
stiUition, we find that this constitution is n clear instance of 
dtiided soieretffniij The lejes^aine soicrcipnty resides in the 
Grown and the two Houses of ParUament, bnt the fzmtitie 
soveretgnfy lesidps in the Crown bj itself the Houses of Parlia 
meat having no share in it Inprarftce the House of Commons 
has obtained ooraplete control oserthehixeentwo Hovemment, 
bntiM legal theory the e\etiitive ponei of the Ciown is soiereijn 
hemg indmicontjol/cifwithm its own sphere It may 

he objected by the advocates of the theory that the executive is 
under the contiol of the legi«!3htnre, and that tho sum total of 
sovereign power IS therefore ves-ted in the latter and is not 
diuded between t< andthee^ecutne Jbe reply is that the Crown 
is not merely itself <i pait of the lepi^atnre bnt a part without 
'»?hose consent tin legislatart , cannot cscrise any fragment of 
its wfij power How then can the legislature control the 
«xecnt ve 1 A power over a person, which cannot he exercised 
wilhont that person's consent is no power over him at all The 


English 


constitution, therefore, leeoguibcs a sovereign exeentue 


DO Ic's than a sovereign legislature 


Ctteuss the theory 
ot indtosiMe sorer 
ctjtiti/ vxth refnence 
ot the hngUsh Con 
stitution 

B B Apr 1&26 




